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QUESTIONS PRESENTED 

L The question is whether, the right of a party to 
sue and set aside a marriage and a deed during his 
lifetime accrues upon his death to a party or parties 
surviving him who by bequest under his will would 
take the property upon the granting of relief? 

2. The question is whether, a marriage by a divorced 
party within a period prohibiting said party to re¬ 
marry, said prohibition applying to the parties to the 
divorce action for purposes of public policy and not 
for punitive purposes, and where the other party to 
such a marriage is without knowledge of said prohibi¬ 
tion, renders said marriage void ab initio, and whether 
in view of such lack of knowledge a common law mar¬ 
riage can thereafter come into being? 

3. The question is whether, a marriage entered into 
by a divorced party within a period of time prohibit¬ 
ing remarriage of the parties to the divorce decree, 
said marriage being entered into with a second party 
who has no knowledge of said impediment, is a cere¬ 
mony entered into with meretricious and not matri¬ 
monial intent on the part of the divorced party where 
subsequently the second party executes a conveyance 
of his realty to the divorced party and himself as 
tenants by the entireties in the belief of the second 
party that the divorced party was legally free to 
marry him and is his lawful wife, the conveyance also 
being executed within the said prohibited period of 
time and the said conveyance not being based on a 
money consideration, renders said conveyance void 
ab initio? 


i 

i 

i 
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4. The question is whether, a conveyance of realty on 
the basis of a marriage where the grantor was legally 
free to marry and the grantee was not legally free to 
marry, because of a 4 month prohibition from date 
of divorce decree obtained (State of Virginia) by the 
said grantee, and the .grantor had no knowledge of 
the prohibition and believed said grantee to be his 
legal and lawful wife, is void ab initio as growing 
out of and inseparable from the said prohibited mar¬ 
riage. 

5. The question is whether, one legally free to marry 
who enters into a ceremonial marriage with a party 
who is not legally free to marry at the time, the party 
legally free to marry having no knowledge that the 
other party was not legally free to marry and believ¬ 
ing her to be his legal and lawful wife continues to 
live with her until his death without such knowledge 
and still believing her to be his legal and lawful wife 
at the time of his death, can be held by imputation 
to have entered into a common law marriage, where 
the testimony and evidence fails to show that he at 
any time ever intended to enter into other than a legal 
marriage, and on the contrary the evidence shows that 
he never intended to enter into a common law mar¬ 
riage? 

6. The question is whether, a prima facie case of fraud 
is established by circumstantial evidence where it is 
not susceptible of direct proof because of the clan¬ 
destine nature of the motives and acts of a party dur¬ 
ing the period of an illegal marriage when a con¬ 
veyance of realty was executed by the innocent party 
to said marriage in the belief that the other party 
was entitled legally to become his wife and that he 
was her husband? 
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Jean Elizabeth Norris, a minor, by her father 
and next friend, Thomas Preston Norris, et al., 

Appellants, 

v. 

Alice Adams Harrison, 

Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 

I 

JURISDICTIONAL STATEMENT 

This is an appeal by Jean Elizabeth Norris, et aL, 
plaintiffs in the Court below from a judgment for de¬ 
fendant entered February 20, 1951, upon a finding ren¬ 
dered in open court by Pine, Judge, in the United States 
District Court for the District of Columbia, plaintiff s’ 
complaint in the Court below being to cancel deed and 
set aside marriage. 
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The District Court had jurisdiction of the case below 
under the allegations of the complaint and answer by 
virtue of the provisions of Title II, Sections 306 and 
Title 12, Sections 101 and 201, D. C. Code (1940 Ed.). 

The United States Court of Appeals for the District 
of Columbia has jurisdiction to review the judgment 
under the provisions of Title 28, U. S. C., Section 1291. 

n 

STATEMENT OF CASE 

Plaintiffs are the sole beneficiaries under a paper writ¬ 
ing dated on the 26th day of December 1944, purporting 
to be the last will and testament of one Harry Harrison 
who died in the District of Columbia on or about the 
date of July 25, 1949. 

Said paper writing was filed in the Probate Court of 
the District of Columbia on the date of August 5, 1949, 
and decedent, in said paper writing bequeathed all of 
his estate to his “dear grandchildren, Jessie Fields, Jean 
Norris, and Lillian Grant, share and share alike, or to 
the survivor or survivors of them”. The plaintiffs in the 
Court below are the said “grandchildren” named in the 
said paper writing of decedent, and the said Jessie Fields 
is nominated as Executrix in said will. 

Decedent at the time of the execution of said paper 
writing was unmarried. 

Subsequent to the execution thereof, to wit, on or 
about the date of February 26, 1946, decedent entered 
into a ceremonial marriage in the District of Columbia 
with defendant following issuance of a marriage license 
by the Clerk of the United States District Court for the 
District of Columbia based upon an application filed with 
said Clerk stating that defendant had been granted a 
divorce from her former husband in Campbell County, 
State of Virginia. 
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The divorce decree was dated the 26th day of January, 
1946 and carried a provision prohibiting remarriage of 
either party within four (4) months of the date of said 
decree or, to wit, to the approximate date of the 26th 
of May, 1946, and the said ceremonial marriage entered 
into by the defendant on the date of the 26th of 
February, 1946 occurred one month after the date of 
the said divorce decree and within the prohibited four 
(4) months period January 26th to May 26th, 1946, dur¬ 
ing which said period neither party to the divorce action 
was legally free to remarry, under the prohibitory pro¬ 
vision made a part of the aforesaid divorce decree. 

i 

That subsequent to said ceremonial marriage between 
decedent and defendant on, to wit, the date of 12th of 
March, 1946, decedent conveyed a certain piece of realty, 
the subject matter of this action, to himself and defendant j 
through a straw party as tenants by the entireties, said i 
conveyance also being executed by decedent within the | 
four (4) months during which defendant was prohibited | 
to remarry under the decree of divorce heretofore re- 

f erred to. ! 

I 

Defendant formerly resided in the State of Virginia j 
to on or about June 1, 1945, when she removed to the j 
District of Columbia to work and to live and had been j 
separated from her former husband for approximately j 
twenty years theretofore without taking any steps toward j 
seeking a divorce from him during that time. | 

Shortly after removing to Washington in June, 1945, j 
defendant met decedent and on or about November 1, 
1945, became a roomer in decedent’s home, along with 
other roomers therein. j 

i 

On or about December 1, 1945, defendant started pro- j 
ceedings for divorce against her then husband in the j 
State of Virginia. j 

i 

i 

■ 

i 

i 

i 

i 


i 
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Defendant did not personally appear in Virginia, her 
divorce proceedings being handled by her attorney by 
mail. 

Decedent was without knowledge of the impediment 
against marriage by the defendant at the time of the said 
ceremonial marriage and at all times thereafter to the 
date of his death, on the 25th day of July, 1949. 

At the time of the ceremonial marriage defendant 
was approximately forty (40) years of age and decedent 
was approximately seventy-seven (77) years of age, blind 
in one eye, competent mentally, his ability to read and 
write was questionable, (see record), and because of his 
age and physical defects did not undertake any arduous 
duties about his home, such being partly performed, for 
him, by the plaintiff, Jean Norris, for some seven (7) 
months after decedent’s marriage to defendant in daily 
visits to the home of decedent, and partly by defendant 
before and after her working hours in outside occupation 
from the time of the said marriage to the time of de¬ 
cedent’s demise. 

Decedent and defendant lived together as husband and 
wife from the time of said marriage to the time of de¬ 
cedent’s demise, approximately two and one half (2%) 
years, decedent’s death certificate stating that he was 
seventy-nine (79) years old at his demise. 

The evidence fails to show a single instance wherein 
decedent was informed or became aware of the fact that 
defendant was not legally free to marry him at the time 
of the said ceremonial marriage on the date of January 
26, 1946. Plaintiff, Jean Elizabeth Norris, testified that 
shortly before the said ceremonial marriage defendant re¬ 
ceived a letter from her attorney and in the presence 
of decedent said “Oh, my divorce soon will be coming 
through”. Also, that defendant told decedent in her 
presence “I hope you don’t think I love you, I married 
you to get the house anyway.” 
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Plaintiff, Jessie Vernon Fields, testified that she heard 
defendant use abusive statements toward decedent after 
their marriage, and defendant informed her after the 
marriage that decedent had put a certain roomer out of 
the house because he had found out that the roomer was 
living there with a man as his wife when the said roomer 
was not actually married to the man. She further testi¬ 
fied that decedent was a very religious man. 

j 

Defendant denied that she had ever made abusive state¬ 
ments to decedent or told him she did not love him but 
had married him to get the house, but admitted that she j 
frequently twitted him about being an old man. 

Defendant testified that she showed her divorce decree 
to Mrs. Edna Umbles, stepdaughter of decedent, before | 
the ceremonial marriage and that Mrs. Umbles read the 

same. i 

I 

Mrs. Umbles denied this and, further, testified that she 
never saw the same imtil she was shown a certified j 
copy of the said decree by her attorney at his office ! 
shortly after he obtained the said copy from the Virginia j 
Court on or about February 1 , 1950, and at which time ! 
her attorney advised her that he was preparing suit pa- \ 
pers to set aside the said ceremonial marriage and de- | 
cedent’s said conveyance to defendant as tenants by the j 
entireties as a result of his discovery of the prohibition j 

against remarriage contained in said divorce decree. 

. 

The evidence fails to show a single instance indicating 1 
that decedent ever was informed or became aware of j 
the fact that defendant was not legally free to marry him | 
from the time of said ceremonial marriage to the time of j 
his demise. 

The evidence fails to show that the defendant paid | 
any consideration of any kind to decedent during his life- j 
time for the said conveyance, and the fact that the evi- ! 
dence is silent on that score is eloquent testimony to the 


6 


point that said conveyance by decedent was based en¬ 
tirely on his belief that defendant was legally free to 
marry and that she was his legal wife when he entered 
into the ceremonial marriage with defendant and con¬ 
tinued to be his legal wife up to the date of his demise, 
and the decedent could not at the trial below and cannot 
now speak for himself. 

After the close of all the evidence, plaintiffs moved for 
judgment, orally, which the Court below denied, and the 
Court rendered an oral opinion finding for the defendant. 

The said opinion of the Court below is incorporated in 
its findings of fact and conclusions of law signed on 
February 20,1951. 

STATEMENT OF POINTS 

L The Court erred in finding for the defendant. 

2. The Court erred in ruling that the plaintiffs did 
not have the legal capacity to bring suit. 

3. The Court erred in ruling that a common law mar¬ 
riage came into being while also finding that the cere¬ 
monial marriage was illegal, when the evidence is that 
the decedent had no knowledge of the prohibition against 
defendant’s marrying him. 

4. The Court erred in ruling valid the conveyance of 
realty executed during the illegal marriage period and 
in failing to rule that the marriage ceremony was en¬ 
tered into by the defendant with meretricious and not 
matrimonial intent which thus rendered said marriage 
void ab initio, as well as the conveyance which resulted 
from the marriage. 

5. The Court erred in failing to rule that the convey¬ 
ance of realty made on the basis of a prohibited mar¬ 
riage, where the grantor was legally free to marry and 
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the grantee was not legally free to marry because of a 
four (4) month prohibition from date of a divorce de¬ 
cree obtained by said grantee, the grantor having no 
knowledge of the prohibition and believing the grantee to 
be his legal and lawful wife, is void ab initio as growing 
out of and inseparable from the said prohibited marriage. 

6. The Court erred in ruling that, as the decedent con¬ 
tinued to live with the defendant from the end of the 
four (4) month prohibitory period until his death, intent 
was imputed on the part of the decedent to enter into 
a common law marriage and that a common law marriage 
thereby came into being, when the evidence is that the de¬ 
cedent never intended to enter into any marriage other 
than a legal or ceremonial marriage. 

7. The Court erred in failing to rule that a prima 
facie case of fraud is proved by circumstantial evidence 
wdiere such fraud is not susceptible of direct proof be¬ 
cause of its clandestine nature, and that the marriage of 
defendant to decedent was a fraud upon decedent and 
that the deed of conveyance here involved was a direct 
consequence of that fraud. 

SUMMARY OP ARGUMENT 

The finding of the Court below for defendants should 
be reversed because of a total failure of proof that de¬ 
cedent ever knew during his lifetime that defendant was 
not entitled legally to become his wife and that he was 
not her husband. 

1. The uncontradicted evidence is that decedent was a 
very religious man who never had any other intent than 
to accept defendant as one entitled legally to become his 
wife and the evidence establishes that intent beyond a 
reasonable doubt in the fact that testimony was given 
that decedent ordered a roomer from his home when he 
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discovered that she was living in decedent’s home with 
a male roomer as her purported husband when the parties 
in question were not married to each other. Moreover, 
the law requires a basis for a conclusion imputing knowl¬ 
edge to a dead person and in the record there is no basis 
for imputing intent to the decedent to enter into a 
common-law marriage at any time during his lifetime. 
On the contrary, all the evidence points otherwise. 

2. The evidence is insufficient in every respect to 
justify the finding for defendant. 

In the first place, the character and conduct of de¬ 
cedent during his lifetime was such as to negate any 
belief, supposition or conclusion that he would 

(a) enter into a ceremonial marriage with one 
whom he knew was not entitled legally to be¬ 
come his wife and/or 

(b) to execute a deed of conveyance to defendant 
and to describe defendant as his “wife” and 
he as her “husband” in said deed unless he be¬ 
lieved at the time of execution of said deed 
that defendant was entitled legally to have be¬ 
come his wife and he her husband, and/or 

(c) to have continued to live with defendant there¬ 
after until the time of his death had he ever had 
knowledge that defendant was not entitled le¬ 
gally to become his wife and that he was not 
her husband. 

The reference troubles in this case arise from the fact 
that defendant, separated from her husband in Virginia 
for some 20 years during which she made no effort to 
divorce him, removed to Washington, D. C., on or about 
June 1, 1945 and in visiting a friend or friends on the 
street where decedent was living and conducting a room¬ 
ing house, met decedent on or about September 1, 1945 
through a woman roomer whom she thereafter visited at 
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frequent intervals though she was then living with her 
sister some distance from the street on which decedent 
lived, and during said visits defendant became friendly 
with decedent who was a man of some 75 years of age 
and naturally somewhat limited mentally and physically 
due to his advanced age, defendant then being approxi¬ 
mately 40 years of age, making a difference of some 35 
years between them. In about two months, or approxi¬ 
mately on November 1, 1945, defendant moved into the 
home of decedent as a roomer. 

It is clear that defendant did not decide to bring 
divorce proceedings against her husband in Virginia until 
a scant month or more after she had moved into the home 
of decedent on or about November 1,1945. j 

Defendant was granted a divorce decree dated January 
26, 1946. | 

But on her own testimony, defendant never appeared 
in person in the matter, her attorney handling it by mail. 

Though the divorce decree provided that neither party j 
(the defendant nor her Virginia husband) could remarry j 
until four months from the date of said decree, or approx- j 
imately May 26, 1946, defendant became a party to an j 
application for a marriage license in the District of 
Columbia in which application defendant was described 
as “ divorced”, and a marriage license thereafter issued 
from the Clerk of the U. S. District Court for the Dis- i 
trict of Columbia and on the 26th of February, 1946 j 
one month after the date of the said divorce decree of i 

j 

defendant and within the four (4) month period prohibit¬ 
ing her remarriage a marriage ceremony was entered into j 
between defendant and decedent. 

Less than one month later, on March 12, 1946, and still 
within the prohibited four (4) month period, decedent, i 
through a straw party, executed a deed of conveyance I 
of his realty to defendant and decedent as tenants by the 
entireties. 
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3. The finding for defendant is contrary to the evi¬ 
dence which in no single instance supports the belief, sup¬ 
position or conclusion that decedent knew at any time 
after the end of the prohibitory four (4) month period 
to the time of his death that theretofore defendant was 
not entitled legally to become his wife and that he was 
not her husband, and that he decided to live with de¬ 
fendant from the end of the prohibited four (4) month 
period until the time of his death with the knowledge 
that she theretofore was not entitled to marry him, and 
that he allowed the deed of conveyance to stand and be 
based on the consideration of the purported common law 
relationship of the parties, particularly as it is shown 
that the deed was executed closely following the cere¬ 
monial marriage and described the parties as “husband” 
and “wife” therein. 

4. The finding should have been for plaintiffs be¬ 
cause of the total failure of proof that decedent at any 
time up to his death ever knew that defendant was not 
entitled legally to become his wife and that he was not 
her husband and, further, because of the clandestine na¬ 
ture of defendant’s actions in withholding such knowledge 
from decedent, as well as the circumstances of defendant’s 
making no effort for some twenty (20) years to divorce 
her husband in Virginia and then, practically overnight 
as it were, initiating divorce action after meeting a man 
thirty-five years her senior, physically and mentally not 
as alert as defendant but the owner of a valuable piece 
of property, her haste to marry decedent though she was 
not entitled legally to become the wife of decedent and 
the additional haste in procuring the deed of conveyance 
by decedent to his “wife’’ within the same period when 
she was not entitled legally to become his “wife”. 

5. Upon the basis of these circumstances alone the 
finding should be reversed on the ground that in the 
absence of direct evidence as to fraud practiced by de- 


11 


fendant upon decedent sufficient circumstantial evidence 
susceptible to proof existed to show that defendant had 
practiced fraud upon the decedent in the marriage as 
well as in the procuring of the execution of the deed 
inasmuch as the deed itself in its description of the par¬ 
ties as “husband” and “wife” is incontrovertible evi¬ 
dence that it was executed by decedent in his belief that 
defendant was his lawful, legal wedded wife and that 
he in turn was her lawful, legal wedded husband, and 
the consideration for said deed was such belief on the 
part of decedent at the time of its execution, and no 
other consideration was given or shown to have been 
given by defendant, whether money or other valuable 
consideration, for the said deed of conveyance. 

6. The Court also erred in failing to rule directly and 
with finality that plaintiffs are entitled to bring this 
suit as the sole beneficiaries under the will of decedent 
and thus the parties who “stand in the shoes, place 
and stead of * * * the decedent. 99 

The fact that a will is not proved after filing with the 
Register of "Wills does not, as this Court decided in the 
Webb and the Kashouty cases, destroy the right of the 
beneficiaries, one of whom in this instant case is the 
nominated executrix under decedent’s will, to bring this 
action as the parties surviving him who would take the 
property upon the granting of relief. This was not a 
voidable marriage in which the right to bring an action 
for annulment was in the person of decedent solely and 
which right did not survive him to accrue to any other 
person. This was a marriage void ab initio with the 
right to bring an action to inquire into it in any court 
where rights are asserted under it, and after the death 
of either or both of the parties. This doctrine is the re¬ 
sult of the cumulative decisions of judicial bodies intent 
on protecting the social mores from the days of English 
Common Law to today and is most aptly expressed in 
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Corpus Juris — Vol. 38 , page 1268 , in the section “Effect 
of Absence of Prerequisite”. 

Most recently in Kashouty v. Deep, 75 U. S. App. 
D. C. 259, 126 F. 2d, 233, and in Ramsey v. Curtis, 86 
U. S. App. D. C., 386, 182 F. 2d, 687, this Court npheld 
the common-law doctrine and construed the D. C. Code in 
conformance therewith. 

ARGUMENT 
Part I 

The Insufficiency of the Proof As to the Fact That 
Decedent Had Knowledge That Defendant Was Not En¬ 
titled Legally to Become His Wife and That He Was Not 
Her Husband at the Time of the Ceremonial Marriage 
Precludes the Court Finding for the Defendant. 

Defendant testified that she showed her divorce decree 
to ,Mrs. Edna TJmbles when she received it in the mail. 

Mrs. Umbles testified that she did not show it to her 
and she did not know of the existence of a divorce decree 
until she was shown a certified copy of the decree by her 
attorney (now in the present case) in late 1950. 

No testimony was offered by defendant to support her 
statement that decedent knew that her divorce decree 
carried a provision prohibiting her to remarry within 
four (4) months of its date. 

In Corpus Juris — Vol. 38 , page 1320, in the section 
“Removal of Impediment to Contract ” it states— 

‘‘Where the relationship was meretricious at its in¬ 
ception, it will be presumed to continue, in the 
absence of evidence to the contrary, and in such case 
the removal of the disability will be ineffectual to 
create a marriage unless a new contract is entered.” 
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In Heftinger v. Heftinger, 130 Va. 289, 118 S. E. 316, 
one of the parties to a divorce decree (prohibiting the 
remarriage of either of the parties nntil six (6) months ! 
after the date of the decree) married in another State. I 
In an action to inqnire into the marriage the Virginia i 
Courts held the marriage in the other State to be void j 
ab initio as an attempt to avoid the Virginia Statute i 
established as a matter of public policy to discourage j 
hasty divorce and remarriage. 

In Loughram v. Loughram, 54 S. Ct. 685, the Supreme j 
Court stated the opinion “And Courts of the District 
are bound, equally with courts of the states, to observe 
the command of the full faith and credit clause, wherever 
applicable.” 

This Court, in Oliver v. Oliver, decided October 23, j 
1950, 185 F. 2d, 429, made the distinction between a j 
decree of divorce containing a prohibition against future j 
remarriage of the guilty party and one in which the | 
decree does not become absolute and final as to either 
party during a waiting period spelled out in the decree, j 
As to the latter type of decree (containing a waiting ! 
period) this Court, citing both the Heftinger case and the 
Loughram, case, had this to say— 

“• • • the waiting period is made a preliminary and 
inseparable part of a proceeding for absolute divorce. 
Until that period has expired there is no complete 
and final termination of the marriage state.” 

In citing the Heftinger case it further said— 

I 

“Marriage and divorce laws are of vital public con- j 
cern. The state is interested in preserving the in- j 
tegrity of the marriage ties. Therefore, rules ap-j 
plieable to private contracts should not be permitted ] 
to thwart the public policy of the state established for \ 
the protection of society * # * So it is the courts j 
reject estoppel as a means of overcoming the in-l 
validity of a marriage contracted in violation of law.”) 
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Part II 

The Evidence Is Insufficient to Support the Belief, 
Supposition or Conclusion of the Court to Find That in 
Continuing to Live With Defendant after the Ending of 
the Prohibitory Four (4) Month Period Against Her Re¬ 
marriage Decedent Is Imputed to Have Had Knowledge 
of the Impediment Therefore Applying to Defendant and 
That Thereupon a Common Law Marriage Came Into 
Being and Continued to Decedent’s Death to Validate the 
Deed of Conveyance Executed by Decedent at a Time 
When, in the Words of the Court, “The Bonds of 
Matrimony Had Not Been Dissolved at the Time of the 
Conveyance.” 

No more succinct and compelling juridical approach 
and thought is possibly extant than the language em¬ 
ployed in Corpus Juris — Vol. 38, page 1316, in the sec¬ 
tion ‘'‘Mutuality”, which is as follows: 

“The consent of the parties to the common-law mar¬ 
riage must be mutual.” 

This Court has seen fit to accept that doctrine in 
numerous cases, notably in Tendler v. Tendl&r, 56 U. S. 
App. D. C. 296, 12 F. 2d, 831, and more recently in 
Thomas v. Boyle, _U. S. App. D. C., 187 F. 2d, 207. 

In the Tendler case this Court held that in the absence 
of knowledge on the part of Tendler (the husband) that 
his purported wife had a husband still living from whom 
she had not been legally divorced when Tendler entered 
into a ceremonial marriage with her and Tendler’s living 
with her after the death of her husband until the time 
when Tendler first learned of the fact that he was not 
her legal husband was no bar to Tendler bringing an 
action to annul said marriage. This Court affirmed the 
decree of the lower court which found that the evidence 
failed to show that Tendler— 
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“ever lived with the defendant after the death of her 
first husband with any knowledge or intent upon his 
part to contract a common-law marriage with her 
• * * that upon the evidence plaintiff was never the 
lawful wife of the defendant * * * and that under 
the evidence the relations existing between the parties 
after the death of the first husband did not constitute 
a valid marriage between them. ” 

This Court in the Thomas case, held that a conveyance 
by one during his lifetime to a person whom she be¬ 
lieved was her legal husband when as a fact the marriage 
was illegally entered into by the party who survived to 
take under the conveyance was the result of fraud prac¬ 
ticed through the illegal marriage and, therefore, ruled 
that the conveyance should be set aside on that ground. 

Part ITT 

The Evidence Is So Clear That Defendant Was the 
Wrongdoer Throughout As to Preclude the Court Find¬ 
ing for Defendant and Thus to Permit Her to Reap the 
Benefits of Her Wrongdoing by Taking As the Survivor 
Under the Deed of Conveyance in Question. 

With no desire to be repetitious, the evidence is that 
defendant was not entitled legally to become the wife of 
the decedent when she entered into the ceremonial mar¬ 
riage during the prohibited four (4) month period estab¬ 
lished in her Virginia divorce decree. 

The evidence is that defendant became a party to the 
execution of the deed of conveyance by decedent also 
within that prohibited period and knew that she was de¬ 
scribed as the “wife” of decedent and he as her “hus¬ 
band’ 7 in said deed. 

The evidence is that defendant never showed her di¬ 
vorce decree to decedent nor told decedent during his life¬ 
time of the fact that said divorce decree would not be a 
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final decree as to her until four (4) months after the 
date of said decree. 

The evidence fails to show that any person ever ad¬ 
vised or informed decedent during his lifetime that de¬ 
fendant was not entitled legally to become his wife, and 
that he was not her husband. 

CONCLUSION 

For the reasons above set forth, the finding of the 
Court below should be reversed. 

If, in the opinion of this Court, judgment for plaintiffs 
should have been granted, the case should be remanded 
for entry of judgment for plaintiffs. 

Respectfully submitted, 

Patrick J. Taft 
730 Transportation Bldg. 

Lesteb Wood 
821 - 15th Street, N. W. 
Attorneys for Appellants 

\ 

i 



APPENDiX 



Hnttpit States (Exrart of AppraLs 

Fob the District of Columbia Cebcutt 


No. 11,056 


Jeax Elizabeth Nobbis, a minor, by her father 
and next friend, Thomas Prestox Nobbis, et al, 

Appellants , 


y. 

Alice Adams Habbison, 

Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


JOINT APPENDIX 



2 A 


12 Filed Mar 30 1950 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT 
OF COLUMBIA 

(CIVIL DIVISION) 

Jean Elizabeth Norris, 43 Hanover Street, N. W., 

A MINOR, by her father and next friend, 

Thomas Preston Norris, 1024 - 3rd Street, N. E. 
Jessie Vernon Fields, 43 Hanover Street, N. W. 
Lillian Regina Grant, 43 Hanover Street, N. W. 

Plaintiffs. 

vs. 

Alice Adams Harrison, 47 Hanover Street, N. W. 

Defendant. 

Civil Action No. 1443- ’50 

Complaint to Cancel Deed and to Set Aside Marriage 

This Court has .-jurisdiction of this case because it in¬ 
volves a suit for damages wherein the claims are in excess 
of $3,000.00. 

The plaintiff, Jean Elizabeth Norris, a minor, resident 
of the District of Columbia, to wit, 18 years of age, by 
Thomas Preston Norris, her father and next friend, sues 
the defendant, Alice Adams Harrison; and the plaintiffs, 
Jessie Vernon Fields and Lillian Regina Grant, adults, 
citizens of the United States and residents of the District 
of Columbia, sue the defendant, Alice Adams Harrison, 
in their own right, and in support of their complaint re¬ 
spectfully show to this Court as follows: 

1. That defendant, Alice Adams Harrison, is an adult 
citizen of the United States and a resident of the District 
of Columbia, and is sued herein in her own right, as will 
more particularly hereinafter appear. 
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2. That on or about July 26, 1949, one Harry Har¬ 
rison died in the District of Columbia, leaving a paper 
writing dated on the 26th day of December, 1944, pur¬ 
porting to be the last will and testament of the said 
Harry Harrison, deceased. 

13 3. That the said paper writing dated on the 

26th day of December, 1944, was filed in the Pro¬ 
bate Court of this Honorable Court, on August 5, 1949. 

4. That decedent, in said paper writing, bequeathed 
and devised all of his estate to his “dear grandchildren, 
Jessie Fields, Jean Norris and Lillian Grant, share and 
share alike, or to the survivor or survivors of them”; 
and the plaintiffs herein are the said Jessie Fields, Jean 
Norris and Lillian Grant, named in the aforesaid paper 
writing of decedent. 

5. That on or about the date of February 26, 1946, 
decedent entered into a purported marriage ceremony 
with defendant, in the District of Columbia, under Mar¬ 
riage License No. 291,585, issued by the Clerk of the 
District Court of the United States for the District of 
Columbia. 

6. That defendant, in her application for said Mar¬ 
riage License No. 291,585, stated that she had been 
granted a divorce from her former husband, one Melvin 
Adams, in Campbell County, Virginia 

7. That plaintiffs are informed and therefore believe 
and aver that defendant was not divorced from her for¬ 
mer husband, Melvin Adams, as stated by her in said 
Marriage Application, but that defendant was then mar¬ 
ried to said Melvin Adams and therefore was not legally 
free to enter into the said purported marriage ceremony 
with decedent on February 26, 1946, as aforesaid, and 
that said purported marriage ceremony had no legal effect 
and w’as therefore null and void, ab. initio. 
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8. That during his lifetime the said Harry Harrison, 
was seized of the following real estate in the District 
of Columbia, namely, Lot 80, Square 617, being improved 
premises located at 47 Hanover Street, Northwest, Wash¬ 
ington, D. C. 

9. That on or about the date of March 12, 1946, a deed 
j>urporting to have been executed by the said Harry Har¬ 
rison and purporting to convey all of the above described 
real estate to one Alice Harrison, was recorded among 
the land records of the District of Columbia, in the Office 

of the Recorder of Deeds, Liber 8231, Folio 432. 

14 10. That at the time of the said purported mar¬ 

riage ceremony, and the said purported execution 
and delivery of the said purported deed, the said Harry 
Harrison was under the domination and control of de¬ 
fendant, was about 76 years old, was in very poor health, 
due to generalized arteriosclerosis, and mentally was lack¬ 
ing of will power, was unable to read and write; that no 
legal or valuable consideration was received by the said 
Harry Harrison from the said defendant for the pur¬ 
ported conveyance by him to her and that the purported 
deed dated March 12, 1946, purporting to convey said 
premises known as 47 Hanover Street, Northwest, Wash¬ 
ington, D. C., referred to in paragraph eight hereof, was 
not based upon any legal or valuable consideration, or 
any consideration whatsoever, and by reason thereof had 
no legal effect and therefore, should be declared null and 
void, and should be delivered up and cancelled. 

11. That the said purported deed was not executed in 
due form as required by law and its purported execution 
and delivery by the said Harry Harrison were obtained 
and procured as a result of fraud, deceit, duress, coercion 
or undue influence exercised upon him by the defendant 
or some other person or persons unknown to plaintiffs; 
that said defendant is now in possession of the above de- 
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scribed premises and has been since the death of the 
said Harry Harrison, and h°s been ard is receiving rents 
and profits therefrom. 

Wherefore, the premises considered, plaintiffs demand 
judgment from this Honorable Court as follows: 

1. That the said purported marriage ceremony entered 
into by defendant with the deceased be adjudged null and 
void. 

2. That the said purported deed be adjudged and de¬ 
creed null and void and of no effect and that the same 
should be delivered up and cancelled. 

3. That defendant be enjoined and restrained from 
disposing of or encumbering the said real estate, perir- 
dente lite. 

4. That defendant be ordered and directed to account 
herein for the rents and profits from said real estate. 

5. That the plaintiffs recover of and from the de¬ 
fendant the full amount of said rents and profits and 
have execution therefor. 

6. And for such other and further relief as to this 
Honorable Court may seem just and proper. 

Thomas Preston Norris 
Jean Elizabeth Norris, 

A Minor, by her father and 
next friend, 

Thomas Preston Norris. 
Jessie Vernon Fields 
Jessie Vernon Fields 
Lillian Regina Grant 
Lillian Regina Grant 
Plaintiffs. 


15 /s/ 

/s/ 

/S/ 
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16 Filed May 10 1950 Harry M. Hall, Clerk 

Answer of Defendant 

Comes now the defendant, Alice Adams Harrison, and 
for answer to the complaint filed herein, or so mach 
thereof as she is advised that it is material for her to 
answer, answering says: 

1. This defendant sets forth that the complaint filed 
herein fails to state a caase of action apon which relief 
shoald be granted. 

2. This defendant admits the allegation of paragraph 
one except insofar as the same impliedly indicates that 
there is a valid caase of action stated on behalf of the 
plaintiffs. 

3. This defendant admits so mach of paragraphs two, 
three and foar of the complaint as indicate the filing in 
probate coart of the pnrported will of the decedent, Harry 
Harrison, bat denies the indication that same in any wise 
created in any of the plaintiffs an interest in the property 
hereinafter referred to in this caase. 

4. This defendant admits the allegations of paragraph 
five with respect to the marriage ceremony entered into 
by her, bat denies that same was “a pnrported marriage 
ceremony.” 

5. Defendant admits, as stated in paragraph six, that 
in the application for a marriage license she stated she 
had been granted a divorce from her former hnsband, 
Melvin Adams, and states that same will be justified by 
a reference had in a caase of action captioned Alice Lee 
Adams v. Melvin Jack Adams, in which said caase she 
was awarded a divorce a vincalo matrimonii on the groand 
of over two vears desertion, which said decree is in the 
possession of this defendant and attested to by R. J. 


Watson, Clerk, Hastings Connty Court, Eoanoke, Vir¬ 
ginia as of January 26, 1946. 

17 6. This defendant denies the allegations of para¬ 

graph seven, but states that she was divorced as 
hereinbefore set forth, and admits that subsequent to the 
said divorce granted on the 26th day of January, 1946 
and as of February 26, 1946 she entered into a marriage 
ceremony with the deceased Harry Harrison. 

Defendant avers that the marital relationship then en¬ 
tered into as of February 26, 1946 was maintained be¬ 
tween this defendant and the said deceased Harry Harri¬ 
son up until the time of his death; that this defendant 
and the said deceased lived together as man and wife 
from the date of February 26, 1946 until the time of his 
death and were constantly in the company and compan¬ 
ionship of each other; were recognized in the community 
in which they live as man and wife, and avers that from 
the time of her marriage to the deceased that she took 
over and assumed practically all the responsibility with 
respect to the continued acquisition of the home and the 
maintenance thereof. She is now advised by her counsel 
that the decree awarding her the divorce provided, among 
other things, against her remarriage within four months 
of the entry of the decree, but states in this connection 
that she was advised at the time of the marriage to the 
said Harry Harrison that same was possible as soon as 
the divorce decree was entered. This defendant sets 
forth further in this connection that her marriage took 
place at the home of Edna Umbles, one of the parties 
plaintiff in a suit of similar character filed against this 
defendant, Civil Action No. 5364-49. Defendant sets forth, 
upon her advise and belief, that even if there were any 
defect in the ceremonial marriage had between her and 
the deceased on February 26, 1946 that there was a com¬ 
mon law marriage existing from the time when the 
impediment was removed which would have been, as she 
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is advised, four months after the date of entry of the 
aforementioned decree, and defendant sets forth that the 
said relationship of man and wife, as before indicated, was 
entered into by her and the deceased as of, to wit, Feb¬ 
ruary 26, 1946 and was persisted in down to the date of 
his death, which said relationship she is advised is effec¬ 
tive in this jurisdiction as is a ceremonial marriage. 

18 7. This defendant admits the allegations of par¬ 

agraph eight. 

8. This defendant admits the allegations of paragraph 
nine except so much thereof as indicates that the deed 
conveying the property in question was “a deed purport¬ 
ing to have been executed by the said Harry Harrison 
and purporting to convey all of the above described real 
estate to one Alice Harrison’ ’, and avers on the contrary 
that same was a valid and effective deed, with full con¬ 
sideration. 

9. Defendant denies the allegations of paragraph ten, 
and avers that at no time was the said Harry Harrison 
under her domination or control. That up until the time 
of his death he was in relatively good health, and denies 
that he was in any wise incompetent, or that he was in 
any wise lacking of will power or in any wise incapable 
of making a valid will or contract, and denies that the 
deed conveying the property to her was not based upon a 
lack of valuable consideration, and avers on the contrary 
that a valid and legal consideration was given therefor 
and that the said deed is in full force and effect. 

10. This defendant denies in toto the allegations of 
paragraph eleven, and reiterates the said Harry Harrison 
was of sound mind and capable of making a deed at the 
time the said deed was executed, and denies that the 
said deed was procured as a result of any fraud, deceit, 
duress, coercion or undue influence exercised upon him, 
and avers on the contrary that said act was his own 
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voluntary act and that the tenancy by the entirety was 
created with the full and complete understanding between 
the said Harry Harrison and this defendant that she 
would assume the responsibility incident to the continued 
acquisition of the property and the maintenance thereof, 
and avers that pursuant to the said understanding that 
the improvements made on the home and the furnishings 
installed therein resulted from her own labor, she having 
been employed at the time of her marriage to the said 
Harry Harrison and having continued in the said em¬ 
ployment from that time forward down to the present 
time, putting into the said property, as indicated, the en¬ 
tire proceeds from her own labor and taking care of the 
physical requirements as to proper maintenance of 
19 the said Harry Harrison who was advanced in 
years and who was incapacitated and incapable of 
carrying on continued gainful employment and who con¬ 
fined his working to ordinary chores around the home, 
relying upon this defendant for the maintenance thereof. 

Defendant admits that she is in possession of the above 
described property and has been since the death of the 
said Harry Harrison, and avers that she is the lawful 
occupant of said premises and the owner thereof, and en¬ 
titled to any rights therefrom. 

This defendant avers upon her advise and belief that 
the relief sought by the plaintiffs having to do with her 
marriage are entirely beyond the possibility of rights of 
the said plaintiffs, and avers, as before set forth, that 
her marital relationships with the said Harry Harrison 
were entirely legitimate and lawful. Defendant sets forth, 
upon her information and belief, that without regard to 
the relationship hereinbefore described, justifying her 
position as widow of the deceased and surviving tenant 
by the entirety, she is nonetheless a joint tenant by rea¬ 
son of all the recitals and circumstances, and further 
avers that the present condition of the house, both as to 
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its physical condition and as to its equipment and furnish¬ 
ings, are due to the substantial contributions made thereto 
by this defendant. 

And now having fully answered, this defendant prays 
that this cause be hence dismissed; that the prayers of 
the complaint, each and all, be denied and that she be 
granted her costs in this said cause. 

/s/ Alice Adams Habbison. 

• • • • 

32 Filed Feb 20 1951 Harry M. Hull, Clerk 

Findings of Fact and Conclusions of Law 

THIS CAUSE came on to be heard in open Court, and 
the Court having considered the verified pleadings filed 
herein, testimony of witnesses and other evidence, argu¬ 
ment of counsel and being advised in the premises, en¬ 
ters this 20th day of February, 1951 the following find¬ 
ings of fact and conclusions of law thereon, pursuant to 
oral opinion given at the conclusion of the trial: 

Findings of Fact 

The Court finds as a fact that the plaintiffs have failed 
to show that the defendant was guilty of any fraud or 
misrepresentation either in connection with her marital 
relations with her deceased husband, Harry Harrison, 
or with regard to the deed which placed the title to the 
premises in question, 44 Hanover Street in Harry Harri¬ 
son and Alice Adams Harrison, as tenants bv the en¬ 
tireties; and that in neither connection did she intention¬ 
ally misrepresent any material fact nor conceal any mate¬ 
rial fact which she was charged with revealing. The 
Court finds that Alice Adams Harrison was legally di¬ 
vorced from her former husband and that having en¬ 
gaged in an ineffective ceremonial marriage because same 
was solemnized prior to the time which she was required 
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to wait before remarriage upon the removal of such im- J 
pediment a common-law marriage came into being which j 
relationship continued until the date of the death of the ! 
said Harry Harrison. 

WHEREFORE, the Court makes the following, 

i 

Conclusions of Law ! 

The Court concludes as a matter of law that from four j 
(4) months after the date of the Virginia divorce j 

33 decree of Alice Adams that she and Harry Harri- 
son became and were man and wife, and the com¬ 
mon law relationship then created existed until the time j 
of the death of Harry Harrison. 

The Court further concludes that the defendant, Alice 
Adams Harrison, as the surviving tenant, is entitled to j 
the ownership of premises 44 Hanover Street, Northwest, 
District of Columbia. 

i 

By the Court: 

David A. Pine 

Judge 

• • * • 

I 

34 Filed Feb 20 1951 Harry M. Hull, Clerk 

Judgment 

I 

This cause came on to be heard upon the Complaint | 
and Answer filed herein and the testimony taken in open; 
Court on behalf of the respective parties hereto, and in | 
keeping with the Findings of Fact and Conclusions of ! 
Law filed herein and herein incorporated by reference,! 
it is by the Court this 20th day of February, 1951 
ORDERED that the complaint be, and the same hereby; 
is dismissed with prejudice. 

i 

By the Court: 

David A. Pine 

Judge 
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• • • • 

44 Monday, January 29, 1951. 

Opinion of Court 

PINE, J.: The plaintiffs in this case can only bring 
the suit if they stand in the shoes, place and stead of 
Harry Harrison, the decedent. They are not his heirs 
at law. Their claim to capacity to bring this suit is 
based upon a paper writing alleged to be the will of 
Harry Harrison that has been filed in the Office of the 
Register of Wills, but has not been proved by the wit¬ 
nesses and has not been ordered entered for probate and 
record. I think it is extremely doubtful in this posture 
of the case that they have the legal capacity to bring the 
suit, but in my view of the case it makes no difference 
because on the merits I am of the opinion that the plain¬ 
tiff has not established that fraud was practiced by the 
defendant on Harry Harrison to procure the conveyance 
of this house and lot to her because there is no showing 
that she knowingly misrepresented to Harrison that she 
could marry before the expiration of the four months, or 
that she knowingly concealed from him that she could not 
marry within the four months, or that she made any such 
statement in a reckless disregard of the truth. 

I am further of the view that the defendant was legally 
divorced from her former husband but, because of the fact 
that the four month period had not expired, the bonds of 
matrimony had not been dissolved at the time of the 
conveyance. She was, therefore, at that time not 

45 the legal wife of decedent, but upon the removal of 
the impediment at the end of the four month period 

the evidence discloses that a common law marriage came 
into being between defendant and decedent and continued 
until his death. 
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The evidence shows the intentions of the parties were 
matrimonial and not meretricious, and all the other ele¬ 
ments of a common law marriage are established by the 
evidence between the defendant and the decedent. 

I therefore will render judgment for the defendant. 

Counsel will prepare findings of fact and conclusions 
of law. 

The Clerk will keep the exhibits in his possession until 
the findings have been prepared and signed. Thereafter 
the Clerk will return the exhibits to the side submitting 
them. 

• • • • 

35 Filed Mar 19 1951 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 19th day of March, 1951, 
that the plaintiffs, Jean Elizabeth Norris, a minor by her 
father and next friend, Thomas Preston Norris, Jessie 
Vernon Fields, and Lillian Regina Grant, hereby appeal 
to the United States Court of Appeals for the District 
of Columbia from the judgment of this Court entered 
on the 20th day of February, 1951, in favor of the de¬ 
fendant against said plaintiffs. 

/s/ Patrick J. Taft 
Patrick J. Taft, 
Transportation Building 
/s/ Lester Wood 
Lester Wood 
Attorneys for Plaintiffs 
821 15th St, N. W. 

Washington 5, D. C. 

• • * + 
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1 Filed Aug 15 1951 Harry M. Hull, Clerk 

UNITED STATES DISTBICT COUBT FOB THE 
DISTBICT OF COLUMBIA 

Civil Division 

JEAN ELILZBETH NOBBIS 
A minor, by her father and next friend, 
THOMAS PBESTON NOBBIS 
JESSIE VEBNON FIELDS 
and 

LILLIAN BEGINA GBANT, 

Plaintiffs 

vs. 

ALICE ADAMS HABBISON, 

Defendant 

Civil Action No. 1443-50 

Narrative Statement of Testimony 

The authenticity of documents offered in evidence is 
conceded on both sides and since this is an agreed state¬ 
ment as to pertinent testimony it may be well to list the 
exhibits in their order of presentation for the conveni¬ 
ence of appellants and appellee: 

Exhibit 1—Divorce decree of Alice Harrison from for¬ 
mer husband—dated 1/26/46. 

Exhibit 2—Marriage license between Alice Harrison and 
Harry Harrison—2/26/46. 

Exhibit 3—Deed from Harry Harrison and Alice Har¬ 
rison, wife to one Parraras—3/12/46. 

Exhibit 4—Deed from Parraras to Alice Harrison and 
Harry Harrison, as tenants by the entireties—3/12/46. 
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Exhibit 5—Photostat of Harry Harrison’s death cer¬ 
tificate. 

Exhibit 6—Deed of September 13, 1920, showing Harry 
Harrison taking with former wife as tenants by the 
entireties. 

Exhibit 7—Will of Harry Harrison, filed but not of¬ 
fered for or granted probate. 

The substance of testimony of individual witnesses is 
here set forth without regard to whether same wras ad¬ 
duced under direct or cross-examination. 

2 The plaintiffs, Jean Elizabeth Norris, a minor, 

by her father and next friend, Thomas Preston 
Norris, Jessie Vernon Fields, and Lillian Regina Grant, 
testified to the following in general: 

1. On or about July 25, 1949 one Harry Harrison died 
in the District of Columbia, at the age of 79 years, leav¬ 
ing a paper writing dated on the 26th day of December, 
1944, purporting to be the last will and testament of the 
said Harry Harrison, deceased, which said paper writing 
w’as filed in the office of the Register of Wills of the said 
District of Columbia on the 5th day of August, 1949, by 
said plaintiffs; that decedent, in the said paper writing, 
bequeathed and devised all of his estate to his “dear 
grandchildren, Jessie Fields, Jean Norris and LilliaD 
Grant, share and share alike, or to the survivor or sur¬ 
vivors of them”, the said named Jessie Fields, Jean Nor¬ 
ris and Lillian Grant, being the plaintiffs herein. 

2. That on or about the 26th day of February, 1946, 
decedent entered into a marriage ceremony in the Dis¬ 
trict of Columbia with defendant Alice Adams Harrison 
(decedent then being of the age of 75, and defendant 
then being of the age of 40 years) they having secured 
a marriage license from the Clerk of the United States 
District Court for the District of Columbia, said mar- 
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riage license having been issued by reason of an applica¬ 
tion theretofore which stated that the defendant had been 
granted a divorce from her former husband, one Melvin 
Adams, in the State of Virginia; that the said decree 
of divorce granted to defendant was issued by the Vir¬ 
ginia Court, on the 26th day of January, 1946, and car¬ 
ried a provision prohibiting remarriage by either party 
within four (4) months of the date of said decree; that 
on the 26th day of February, 1946, defendant entered 
into the aforesaid marriage ceremony with decedent which 
was approximately one month subsequent to the 
3 date of the Virginia decree of divorce. 

3. The testimony in the Court below, showed 
further that decedent and defendant, on the 12th day of 
March, 1946, less than one (1) month subsequent to the 
aforesaid marriage ceremony, joined together in a deed, 
in the District of Columbia, which said deed provided 
that certain real estate, to wit, Lot 80, Square 17, being 
improved premises located at 47 Hanover Street, North¬ 
west, District of Columbia, the subject of this action, 
theretofore owned in fee by decedent, be held by decedent 
and defendant as tenants by the entireties; and, decedent, 
Harry Harrison, died in the District of Columbia on the 
25th day of July, 1949, and defendant took possession of 
the said realty under the aforesaid deed, as the surviv¬ 
ing tenant thereunder. 

LILLIAN REGINA GRANT , in addition, testified that 
she was a step-grandchild of the deceased, Harry Harri¬ 
son, as were the other plaintiffs. That she had lived at 
47 Hanover Street since she was about one year old. 
That she came to know Alice Harrison about three (3) 
months before she married Harry Harrison and that she, 
Alice Harrison, had moved to 47 Hanover Street as a 
roomer and said witness was present when defendant 
rented the said room, about two (2) months before she 
married Harry Harrison. That she cleaned house and 
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helped her step-grandfather, Harry Harrison, to look 
after his business. That Mr. Harrison collected his rents 
and with her assistance paid bills. 

JESSIE VERNON FIELDS , in addition, testified that 
she was a step-grandchild. Stated that she lived at 43 
Hanover Street. That she knew Alice Harrison about 
three (3) months before her marriage to Harry Harri¬ 
son. That Mrs. Alice Harrison displayed a nasty atti¬ 
tude toward her. That she heard Mrs. Harrison accuse 
Mr. Harrison of having a house full of women 
4 while she was at work. The stated that everyone 
in the place was required to pay rent but Mr. Har¬ 
rison and that she and her mother paid $5.00 apiece for 
the room occupied by them. That she did not attend 
the marriage but that she lived at the home for about 
six (6) months after Mr. and Mrs. Harrison, the parties 
here involved, were married. That she paid some of the 
bills of the household and that she had seen decedent 
pay other bills. That she had made payments on the 
house for Mr. Harrison once or twice and brought him 
back the receipts. That during the period of her occu¬ 
pancy when Mrs. Harrison came there as a roomer, Mr. 
Harrison had slept in the dining room. 

She stated further that she later lived across the street 
and that she visted a lady in the Harrison home who 
bore the nick-name “Peaches” and at that time and be¬ 
fore the marriage she cooked for * ‘Peaches ”, the grand¬ 
father and herself. She stated that prior to and after 
the marriage, that Mr. Harrison and Mrs. Harrison 
treated each other “nice” and after the marriage they 
acted toward each other “like man and wife”. 

She stated that she had heard Mrs. Harrison use abu¬ 
sive statements toward the deceased. That she heard 
Mrs. Harrison state that she didn’t love him but just 
married him for his home. That he expressed no interest 
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in world events; that he couldn’t read with understand¬ 
ing and had others to read to him. That Mr. Harrison 
before and after the marriage treated her, the witness, as 
if she were his daughter. That she went with him to the 
lawyer at the time he made his will. That he told her of 
his intention to get married, soon after Mrs. Harrison 
became a roomer at 47 Hanover. That she had conver¬ 
sation with Mrs. Harrison who told her that she was get¬ 
ting a divorce and that she had lived in Roanoke, Vir¬ 
ginia and that she was living at that time on Corcoran 
Street, Northwest. She stated that Mrs. Harrison had 
told her that Mr. Harrison had found out that 
5 “Peaches” w-asn’t married and had put her out of 
the house and she testified that Mr. Harrison was 
a very religious man. 

JEAN ELIZABETH NORBIS, in addition, testified 
that she was a step-grandchild of the deceased, Harry 
Harrison. That Mr. Harrison in 1944 visited at her 
home, 43 Hanover Street, practically every day. After 
his illness in a hospital in 1944 and about seven (7) 
months into early 1945 he ate at her home and had 
stopped this approximately one (1) year prior to his 
marriage to Mrs. Alice Harrison. She testified that Mr. 
Harrison introduced her to Alice Harrison and she 
knew her as a roomer at the home of Mr. Harrison. 
That about 2Vz months after meeting her, Mr. and Mrs. 
Harrison were married. That before and after the mar¬ 
riage Mrs. Harrison was very nice to Mr. Harrison and 
he was very kind to her. That Mr. Harrison could read 
a little but couldn’t read long wrords. He could write 
his signature and make numbers. Witness stated that 
she visited for about seven (7) months after the marriage 
and that during that time he always held Mrs. Harrison 
out and treated her as his wife. That she overheard an 
argument between Mr. and Mrs. Harrison about an ice 
box and also heard them arguing about girls sitting in 
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the yard. She also stated that she overheard a state¬ 
ment made by Mrs. Harrison to Mr. Harrison in which 
she said words to the effect “I hope you don’t think I 
love you, I married you to get the house anyway”. 

i 

Witness further testified that Mr. Harrison was blind 
in one eye. 

Witness stated that about the first or middle of Janu¬ 
ary, 1946, Mr. Harrison gave Mrs. Harrison (this was 
prior to the marriage) a letter which defendant opened 
and in the presence of the witness and Mr. Harri- j 

son she stated “Oh, my divorce soon will be coming 

through”. | 

6 MRS. MINNIE McGILVERY, called as a wit- I 

- I 

ness on behalf of plaintiffs below, testified in sub¬ 
stance as follows: That she had lived at 47 Hanover 
Street until approximated March, 1945. That she met | 
Mrs. Alice Harrison shortly after her marriage to Mr. j 
Harrison. That she visited at the home for about six j 
(6) months after the marriage and just stopped going, j 
That Mrs. Harrison acted quiet and showed her around j 
but acted bossy. That Mr. Harrison told her that de- j 
fendant had bought furniture and that Mr. Harrison ! 
didn’t want her to. That Mr. Harrison “couldn’t write j 
so good” and that he couldn’t add figures but he could j 
read a little; and would read the comics and funny col¬ 
umns; and that she taught him how to count and figure. 

EDNA UMBLES, called on behalf of the plaintiffs j 
below, testified in substance as follows: j 

That she met Mrs. Harrison in 1946 and saw her a 
couple of times before she married Mr. Harrison in 
February, 1946. That after the marriage he treated her j 
alright, although they would fuss sometimes. On occa- j 
sions they would argue about rent and she complained j 
about his allowing babies and children to play in the | 
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yard. That he sometimes paid bills and handled his own 
affairs. That he could read figures but couldn’t read 
well and that she often read his letters for him. That 
at the time of marriage he was weak and old and couldn’t 
see out of one eye. That Mr. Harrison asked her to get 
the minister and that she got one Rev. Fields to perform 
the ceremony. That the marriage of ,Mr. and Mrs. Harri¬ 
son took place at her home and that she knew that the 
marriage was being planned prior to the date of the 
marriage. That Mr. Harrison -wasn’t able to do much 
around the house but would clean the halls. That both 
of her daughters, plaintiffs in this cause, continued to 
visit the Harrisons until the time of Mr. Harrison’s 
death. Witness denied that Mrs. Harrison had shown 
her her divorce papers from her former husband 
7 before the marriage ceremony. 

REV. CARL KERMIT TYLER, called on behalf 
of the plaintiffs below, testified in substance as follows: 

That he was an ordained minister of the Gospel, having 
been ordained for 15 years and was the Pastor of Mt. 
Airy Baptist Church, to which Mr. Harrison belonged. 
He testified that he met Mrs. Harrison at his church at 
the funeral. That he had a large congregation, some 
2,800 members, and that he couldn’t personally testify to 
the attendance of the Harrisons at church but that the 
church records disclosed that Mr. Harrison paid his church 
dues meticulously. 

MRS. ALICE ADAMS HARRISON, defendant below, 
testifying in her own behalf, stated in substance as fol¬ 
lows: 

1. That she first met Mr. Harrison through visiting 
in Hanover Street, she having a niece who lived at 
42Hanover Street. That she was paying the rent on 
a home at 1307 Jackson Avenue, Southwest, Roanoke, Vir¬ 
ginia, while she was rooming and working here in Wash- 




ington, D. C., having secured employment through re¬ 
sponding to an advertisement which she had seen while 
in Roanoke, Virginia, That after meeting her, Mr. Har¬ 
rison was kind to her and would often take her to her 
sister’s home or to her place of employment in a taxi cab. 
That for some months prior to her marriage to Harry 
Harrison, and at his instance and suggestion she moved 
into 47 Hanover Street, N. W. as a roomer and paid 
$4.00 a week for the occupancy of the front room, which 
a part of the time she shared with Lillian Grant, one of 
the plaintiffs, and during which time Harry Harrison 
used the dining room for sleeping purposes. That she 
at that time knew little about Washington and practically 
confined her visiting to her sister and niece. That she in 
nowise prevailed upon Harry Harrison in any matter 
of his relationship toward her but he soon began 
8 persuading her to marry him. That she realized 
that he was the “only someone whom she thought 
she liked.” 

2. That she obtained her divorce in Virginia and that 
she was advised that it was permissible for her to get 
married when the divorce was obtained. That she was 
not desirous of getting married at the time that she did 
but both Mr. Harrison and Edna Umbles insisted upon 
her getting married and she agreed. That Mr. Harrison 
got the license and that Mrs. Umbles secured the min¬ 
ister and her daughter arranged the wedding. She stated 
that Mr. Harrison knew that she was waiting for her 
divorce to be obtained and that she notified him when 
she was advised that the divorce had been granted. 
That Mrs. Umbles read the divorce decree when she 
obtained same. 

3. That after the marriage, February 26, 1946 until 
the time of his death, July 26, 1949, she and Mr. Harrison 
lived together as man and wife. That he was competent 
mentally until the time of his death. That from the time 
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of the marriage, by reason of the fact that because of his 
age and physical defects, Harry Harrison was unable to 
do anything other than light chores around the house, 
she paid the obligations incident to the maintenance of the 
home from the rents received from the roomers therein. 
That when she married the house was infested with ver¬ 
min and was rundown as to condition and furnishings. 
That she bought new furniture and not only performed 
her duties as a wife particularly administering to the 
said Harry Harrison because of his disabilities, but also 
gave all of her earnings toward the acquisition and main¬ 
tenance of the home. 

4. She denied that she had made the statement at¬ 
tributed to her by Jean Norris and Lillian Grant as to 
marrying to obtain the home and denied that she nagged 
at or fussed with the said Harry Harrison, stating that 
she sometimes joked with him about her marrying an 

old man. She stated that up until the time of 
9 Harry Harrison’s death they maintained toward 

each other the normal relationship of man and wife. 
Stated that throughout the community, in church, and in 
the conduct of business affairs she was recognized as the 
wife of Harry Harrison and he so treated and recognized 
her, until his death. 

5. That at the time the property 47 Hanover St., N. W. 
was transferred to the name of herself and her deceased 
husband that all the plan? with regard thereto were ar¬ 
ranged by Mr. Harrison and at the time the instruments 
were executed, he requested one Mrs. Ada B. Offutt to 
accompany them. That she at that time had only cas¬ 
ually known Mis. Offutt. That the understanding was at 
that time had that she would continue the obligation of 
acquisition and maintenance of that property and that 
obligation she had fulfilled to that time. That she was 
employed at the time she met and married Mr. Harrison 
and remained employed from that time forward, con- 
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tributing all that she earned to the acquisition and main¬ 
tenance of the home and detailing expenses of the home 
by her. She stated that she had gone to the 5th grade 
in school. 

6. That Harry Harrison was survived by her, his 
widow, a sister, a brother and a niece. 

7. That she had been separated from her former hus¬ 
band for approximately twenty (20) years before she 
started the divorce proceedings against him, and that she 
did not personally appear in Virginia but that her divorce 
proceedings were handled by her lawyer by mail. 

REV. CHARLES E. FIELDS was called on behalf of 
the defendant below, and testified in substance as follows: 

That he performed the marriage ceremony between 
Alice Harrison and Harry Harrison. That his services 
were secured by Mrs. Edna Umbles, at whose home 
the ceremony was performed. That he had not known 
Mrs. Harrison prior to the time of the marriage cere¬ 
mony. 

10 MRS. ADA BEATRICE OFFUTT, called on be¬ 
half of the defendant below, testified in substance 
as follows: I 

i 

That Mr. Harrison came to her at her home one eve¬ 
ning in the spring of 1946 to get her to go with him and 
Mrs. Harrison on the following day to transact some 
business. That prior to that time she had only seen Mrs. 
Harrison in the neighborhood but didn’t know her. That j 
they first went to the Municipal Center where they sought 
to get a certified copy of Mr. Harrison’s deceased wife’s j 
death certificate, which was not given but mailed to him. 
They then went to the Office of the Recorder of Deeds 
and notified that office of the death of the former Mrs. 
Harrison. That from there the three of them went to the 
seventeen hundred block of L Street where Mrs. Alice j 


I 

i 



Harrison’s name was placed on the deed in place of the 
deceased former wife and the instruments were properly 
notarized. Witness stated that such inquiries as she made 
she made because Mr. Harrison asked her to and that 
from this place on L Street they went to the old District 
Building at 14th and Pennsylvania Avenue, which she 
designated as the Recorder of Deeds Office. 

MR. FRANCIS G. ADDISON , called on behalf of the 
defendant below, testified in substance: 

That he vras officially connected with the Equitable 
Building Association and that they carried a loan on 
premises 47 Hanover Street, N. W. in the names of 
Harry Harrison and Alice Harrison and that payments 
thereon had been regularly made. 

WILLIAM WALKER SMITH ANDERSON and 
WARREN WHITE, called on behalf of the defendant 
below, testified that they knew Mr. Harrison during his 
life time and knew of the time of his marriage to Alice 
Harrison. That they visited at the home. That Mr. Har¬ 
rison held Alice Harrison out as his wife and they lived 
what appeared to be the normal lives of married peo¬ 
ple. 

11 LESTER J. PARKER, called on behalf of the 
defendant below, testified in substantially the same 
manner as witnesses Walker, Anderson and White, add¬ 
ing the factor that he had lived in the Harrison home 
and that the family relation was a normal one. 

MRS. MART WILLIE DAVIS . called on behalf of the 
defendant below, testified in substance: That she was 
the daughter of Alice Harrison. She verified the fact of 
the paying for the rent by defendant for the home in 
Virginia wffiich she had occupied before leaving to room 
and work in the District of Columbia. She further testi¬ 
fied to the holding out of her mother as the wife of the 
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late Harry Harrison by him and that her mother demon¬ 
strated a devotion to Harry Harrison in his lifetime. 

/s/ Patrick J. Taft 

Patrick J. Taft, Esq. 
Transportation Building 
/s/ Lester Wood, Esq. 

Lester Wood, Esq. 

821 15th Street, N. W. 
Attorneys for Plaintiffs 

Agreed To: 

/s/ George E. C. Hayes 

George E. C. Haye*, Esq. 

613 F Street, N. W. 

Attorney for Defendant 

21 Filed June 14 1951 Harry M. Hull, Clerk 

Plfs. Ex. # 1 

VIRGINIA: ! 

| 

At a Hustings Court continued and held in and for the | 
City of Roanoke, in the State of Virginia, at the Court¬ 
house thereof, on the 26th d .y of January, 1946. 

ALICE LEE ADAMS j 

I 

MELVIN JACK ADAMS 


THIS CAUSE came on this day to be heard on the j 
complainant’s bill, process duly issued thereon and served j 
in person upon the respondent, upon depositions taken j 
after legal notice and was argued by counsel; | 

And it appearing to the Court that the respondent is 
not a member of the armed forces of the United States ! 
and that the parties hereto are members of the colored ! 
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race and that they were legally married in the City of 
Roanoke, Virginia on the 10th day of December, 1923 
and they last lived together as man and wife in the City 
of Roanoke, and that the respondent is now and has for 
more than one year next preceding the institution of this 
suit been a bona fide resident of and actually domiciled in 
the City of Roanoke, State of Virginia, and that such 
respondent wilfully and without justification deserted 
and abandoned the complainant in said City on the 
day of , 1925, all of which is accordingly AD¬ 

JUDGED, ORDERED and DECREED. 

It is further ADJUDGED, ORDERED and DECREED 
that the complainant, Alice Lee Adams, be and she hereby 
is awarded a divorce a vinculo matrimonii from the re¬ 
spondent, Melvin Jack Adams, on the grounds of deser¬ 
tion of over two years duration. Neither of said parties 
hereto shall remarry within four months of the entry of 
this decree. 

NOTHING further remaining to be done in this cause 
the same is ordered stricken from the docket of 
22 this Court at the costs of respondent, including an 
attorney’s fee of $30.00, for R. S. Smith, Attorney 
for complainant. 

AND the Clerk is directed to issue forthwith a certified 
copy of this decree to either party hereto requesting the 
same. 

A Copy, Teste: R. J. Watson, 

Clerk. 

By: W. H. Carr 

Deputy Clerk. 

Filed Jun 14 1951 Harry M. Hull, Clerk 
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Plfs. Ex. # 2 
COPY 

MARRIAGE LICENSE 
No. 291585 


i 

I 

i 

i 

i 

i 

I 

i 

i 


To Rev. Charles E. Fields, authorized to celebrate mar¬ 
riages in District of Columbia, Greeting: 

Yon are hereby authorized to celebrate the rites of mar¬ 
riage between Harry Harrison, of Washington, D. C. and 
Alice Adams, of Evmgton, Virginia and having done so, 
you are commanded to make return of the same to the 
Clerk’s Office of the District Court of the United States 
for said District within ten days, under a penalty of fifty 
dollars for default therein. 

Witness my hand and seal of said Court this 23rd day 
of February, Anno Domini 1946. j 

Charles E. Stewart 
Clerk. 

By Maud R. Rynex 
Deputy Clerk. 


RETURN 


No. 291585 

i 

i 

I, Rev. Charles E. Fields, who have been duly author- j 
ized to celebrate the rites of marriage in the District of i 
Columbia, do hereby certifv that, by authority of license j 
of corresponding number herewith, I solemninzed the | 
marriage of Harry Harrison and Alice Adams named | 


i 

j 

I 


i 

i 

i 

i 

i 
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therein, on the 23rd day of February, 19 46, at 43 Hand¬ 
over Street, N. W., in said District. 

Rev. Charles E. Fields 

Address. 


Clerk’s Office, District Court of the United States 
for the District of Columbia 

I, Harry M. Hull, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
that the foregoing License ana Certificate of Marriage 
are truly copied from Originals of Record on file in said 
Office. 

Witness my hand and the seal of said Court the Tenth 
day of November, 1943. 

Harry M. Hull, Clerk 
By /s/ Charlotte A. Hand, 

Deputy Clerk. 

24 Filed Jun 14 1951 Harry M. Hull, Clerk 

Plfs. Ex. # 3 
THIS DEED 

Made this 12th day of March, in the year Nineteen 
hundred and Forty-six, by and between HARRY HAR¬ 
RISON surviving Tenant by the entirety of his former 
wife, Ruth Harrison who died December 27, 1943 and 
ALICE HARRISON, his present urife, parties of the first 
part; arid ANNA PARARAS, of the Distinct of Colum¬ 
bia, party of the second part. 

Witnesseth, that for and in consideration of the sum of 
Ten Dollars ($10.00), the said parties of the first part do 
grant unto the said parti/ of the second part, in fee sim- 
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pie, the following described land and premises, with the 
improvements, easements and appurtenances thereunto 
belonging, situate in the District of Columbia, namely:— 
Lot numbered Eighty ( 80 ) in Lorin M . Saunders and 
others’ subdivision of part of Square numbered Six Hun¬ 
dred and Seventeen ( 617 ), as per plat recorded in the 
Office of the Surveyor for the District of Columbia in 
Liber 17 at folio 2. 

To Have and to Hold the same unto and to the use of 
the said parti/ hereto of the second part, in fee simple. 

And the said parties of the first part hereby covenant 
to -warrant specially the property hereby conveyed, and 
to execute such further assurances of said land as may 
be requisite. 

Witness their hands and seals on the day and year 
first herebefore written. 

Signed, sealed and delivered in presence of, 


/$/ Harry Harrison (Seal) 
/s/ Alice Harrison (Seal) 

25 Filed Jan 14 1951 Harry M. Hull, Clerk 

DISTRICT OF COLUMBIA to wit: 

I, E. SPENCER FITZGERALD, a Notary Public in 
and for the said District do hereby certify that Harry 
Harrison and Alice Harrison parties to and who are per¬ 
sonally well known to me as the persons who executed 
the foregoing and annexed Deed bearing date on the 12th 
day of March A. D. 194£ personally appeared before me 
in the aforesaid District and acknowledged the same to 
be their act and deed. 


Given under my hand and seal this 12th day March 
A. D. 19 46 . 


/s/ E. S. Fitzgerald 

Notary Public. 
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9660 

Deed 323089 

Harry Harrison et ux Alice 
TO 

Anna Par arcs 

Received for Record on the 12 day of i Mair, A. D. 1946 
at 12:52 o’clock P. M., and recorded in Liber No. 8231 at 
folio 431 , one of the Land Records for the District of 
Columbia and examined by 

/s/ Marshall L. Shepard 

Recorder. 

The District Title Insurance Co. 

The Lawyers Title Insurance Co. 

The Washington Title Insurance Co. 

1413 Eye Street, N. W. 

Washington 5 D. C. 

26 Filed Jun 14 1951 Harry M. Hull, Clerk 

Plfs. Ex. # 4 

THIS DEED 

Made this 12th day of March, in the year Nineteen 
hundred and Forty-six, by and between ANNA PARA- 
RAS, of the District of Columbia, party of the first part; 
and HARRY HARRISON and wife ALICE HARRISON, 
of the District of Columbia, parties of the second part. 

WITNESSETH, that for and in consideration of the 
sum of Ten Dollars ($10.00), the said party of the first 
part does grant unto the said parties of the second part, 
in fee simple, as Tenants by the entirety the following 
described land and premises, with the improvements, 
easements and appurtenances thereunto belonging, situate 
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in the District of Columbia, namely:—Lot numbered 
Eighty (80) in Lorin M. Saunders and others ’ subdivision 
of part of Square numbered Six Hundred and Seventeen 
(617), as per plat recorded in the Office of the Surveyor 
for the District of Columbia in Liber 17 at folio 2. 

TO HAVE AND TO HOLD the same unto and to the 
use of the said parties hereto of the second part, in fee 
simple, as Tenants by the entirety. 

AND the said party of the first part hereby covenants 
to warrant specially the property hereby conveyed, and 
to execute such further assurances of said land as may 
be requisite. 

WITNESS her hand and seal on the day and year first 
herebefore written. Signed, sealed and delivered in 
presence of, 


/s/ Anna Parar&s (Seal) 

27 Filed Jun 14 1951 Harry M. Hull, Clerk 

DISTRICT OF COLUMBIA to wit: 

I, E. SPENCER FITZGERALD, a Notary Public in 
and for the said District do hereby certify that Anna 
Pararas party to and who is personally well known to 
me as the person who executed the foregoing and an¬ 
nexed Deed bearing date on the 12th day of March, A. D. 
1946 personally appeared before me in the aforesaid 
District and acknowledged the same to be her act and 
deed. 

GIVEN under my hand and seal this 12th day March 
A. D. 1946. 


Form 1015A 9661 


/s/ E. S. Fitzgerald 
Notary Public. 
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DEED 323089 
No. Rd. 

20/2 

Mar 12 12 52 PM ’46 
Received Recorder of Deeds 
Anna Pararas 
TO 

Harry Harrison 
et ux Alice 

Tenants by the entirety. 

RECEIVED FOR RECORD on the 12 day of Mar., 
A. D. 1946 at 12:52 o’clock P. M., and recorded in 
Liber No. 8231 at folio 432, one of the Land Records for 
the District of Columbia, and examined by 

/s/ Marshall L. Shepard 
Recorder. 

The District Title Insurance Co. 

The Lawyers Title Insurance Co. 

The Washington Title Insurance Co. 

1413 Eye Street, N. W. 

Washington 5, D. C. 

J. C. McL. 
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Ex. 5 

DISTRICT OF COLUMBIA HEALTH DEPARTMENT 
BUREAU OF VITAL STATISTICS 

CERTIFICATE OF DEATH 

Health Dept. D. C. 

Permit Office 
1949 Jul 26 P. M. 1 28 

1. Place of death, a. Street address. 

b. Full name of hospital or institution GaUinger Muni¬ 
cipal Hospital. 

c. Length of stay in D. C. 27 years. 

2. Usual residence (where deceased lived. If institu¬ 
tion: residence before admission), a. State, b. County. 

c. City (If outside corporate limits, write RURAL 
and give township) or town Washington, D. C. 

d. Street address (If rural give location). 47 Hanover 
St., N. W. 

3. Name of deceased (type or print) a. (First) b. 
(middle) c. (last) Harry Harrison. 

4. Date of death (Month) (Day) (Year) July 25,1949. 

5. Sex male. 

6. Color or race negro . 

7. Married, never married, widowed, divorced (specify) 
married. 

8. Date of birth f 

9. Age (in years last birthday) 75? 

If under 1 year or under 24 Hrs—months days hours 
min. 

10a. Usual occupation (give kind of work done during 
most of working life, even if retired), unemployed. 

10b. Kind of business or industry. 
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11a. Birthplace (State or foreign country) Alabama 

lib. Citizen of what country U. S. 

12. Name of surviving spouse Alice Harrison. 

13. Father’s name Allen Harrison. 

14. Mother’s maiden name. 

15. Was deceased ever in U. S. armed forces? (Yes, 
no, or unknown). (If yes, give war or dates of service). 

16. Social Security No. 

17a. Informant Decedent. 

17b. Belated to decedent as. 

MEDICAL CEBTIFICATION 

Enter only one cause per line for (a), (b), and (c) 

Interval between onset and death. 

18. I. Disease or condition directly leading to death 
(a) Recurrent Cerebral Hemorrhage. 

Antecedent causes. Morbid conditions, if any, giving 
rise to the above cause (a) stating the underlying cause 
last 

Due to (b) Arteriosclerosis, generalized. 

Due to (c) 

IL Other significant conditions. Conditions contribut¬ 
ing to the death but not related to the disease or condi¬ 
tion causing death. (Include report of pregnancy within 3 
months of death.) 

19a. Date of operation. 

19b. Major findings of operation. 

20a. Autopsy? yes no. 

20b. Autopsy findings. 

21a. Accident Suicide Homicide (Specify). 

21b. Place of injury (e.g. in or about home, farm, fac¬ 
tory, street, office bldg., etc.) 

21c. (City, town, or township) (County) (State). 

21d. Time of injury. (Month) (Day) (Year) (Hour) 

21e. Injury occurred—while at work. While not at 
work. 

21f. How did injury occur? 
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22. I hereby certify that I attended the deceased from 
July 2, 1949, to July 25, 1949, and last saw him alive on 
July 25, 1949, and that death occurred at 1:20 pm, from 
the cause and on the date stated above. 

23a. Signature Richard L. Whelton, M.D. 

23b. Address Gallinger Municipal Hospital. 

23c. Date signed 7-25-49. 

24a. Burial Cremeation Removal. 

24b. Date 7-28A9. 

24c. Name of cemetery or crematory Payne Cemetery. 

24d. Location (City, town or county) (State) Wash¬ 
ington, D. C. 

D. C. Funeral Director’s or Embalmer’s License Num¬ 
ber 19. 

25. Funeral Director Brooks & Allen. 

Address 1200 Fla. Ave., N. W. 

Nov 21 1949 

7345 

This is to certify that the above is a true and correct 
reproduction of the original on file in the Bureau of Vital 
Statistics, Health Department, Washington, D. C. 

Daniel L. Seckinger, Daniel L. Seckinger, M.D., Health 
Officer, Dist of Columbia. 

J. B. Irvine, Chief, Bureau of Vital Statistics. 
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29 Filed Jun 14 1951 Harry M. Hull, Clerk 

OFFICE OF THE RECORDER OF DEEDS 
DISTRICT OF COLUMBIA 
RECORDER OF DEEDS 
WASHINGTON 

Deft's. Ex. 6 

This is to certify that the pages attached hereto con¬ 
stitute a full, true, and complete copy of a deed, by and 
between, Joseph C. Zirkle, et ux, grantors, and Harry 
Harrison and Ida J. Harrison, grantees, dated on the 1st 
day of September, 1920, and recorded on the 13th day of 
September, 1920, at 1:03 p.m. in liber No. 4402, folio 374. 
as the same appears of record in this office. 

In testimony whereof I have hereunto set my hand and 
caused the seal of this office to be affixed, this the 20th 
day of October A.D. 1949. Marshall L. Shepard, Recorder 
of Deeds, D. C. By Eleanore Dague Williams, Deputy 
Recorder of Deeds. 

30 DEED 

Joseph C. Zirkle, et ux. 
to 

Harry Harrison, et al. 

No. 51. Recorded Sept. 13, 1920, 
at 1:03 P. M. 

THIS DEED, Made this First day of Sept, in the year 
one thousand nine hundred and twenty, by and between, 
Joseph C. Zirkle and Dorothy D. Zirkle, his wife, of the 
District of Columbia, parties of the first part, and Harry 
Harrison and Ida J. Harrison, also of said District of 
Columbia, parties of the second part: 

WITNESSETH, That in consideration of Ten (10) Dol¬ 
lars the parties of the first part, do grant unto the parties 
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of the second part, in fee simple, as Joint tenants all that 
piece or parcel of land in the City of Washington, Dis¬ 
trict of Columbia, described as follows, to wit: 

Lot Eighty (80) in Lorin M. Saunders and Carrie E. 
Griffin’s subdivision of part of square Six hundred and 
Seventeen (617), as per plat recorded in Liber 17, folio 
2, of the Records of the Office of the Surveyor of the Dis¬ 
trict of Columbia, together with the improvements, rights, 
privileges, and appurtenances to the same belonging, sub¬ 
ject to however, a deed of trust of Thirteen hundred dol¬ 
lars ($1300.). 

AND the said parties of the first part covenant that 
they will warrant specially the property hereby conveyed: 
and that they will execute such further assurances of said 
land as may be requisite. 

WITNESS our hands and seals the day and year first 
hereinbefore written. In presence of—W. J. Dow. $2.00 
Int. Rev. stamp affixed. Joseph C. Zirkle. (SEAL) Doro¬ 
thy D. Zirkle. (SEAL) 

DISTRICT OF COLUMBIA, TO WIT: 

I, W. J. Dow’, a Notary Public in and for the District 
of Columbia, DO HEREBY CERTIFY that Joseph C. 
Zirkle and Dorothy D. Zirkle, his wife, of the aforesaid 
District, parties to a certain Deed bearing date on the 
first day of Sept. 1920, and hereto annexed, personally ap¬ 
peared before me in said District, the said Joseph C. 
Zirkle and Dorothy D. Zirkle, being personally well known 
to me as the persons who executed the said Deed, and ac¬ 
knowledged the same to be their act and deed. 

GIVEN under mv hand and seal this first dav of Sept. 
1920. 





(NOTARIAL SEAL) 


W. J. Dow. 
Notary Public, D. C. 


38 A 


31 Filed Aug 5 1949 Theodore Cogswell 

p 

Deft’s. Ex. 7 

LAST WILL AND TESTAMENT 

of 

HARRY HARRISON 

I, HARRY HARRISON, being of sound mind and mem¬ 
ory, do Make, Publish and Declare this as my last will 
and testament, hereby revoking any and all wills by me 
heretofore made. 

ITEM I. I direct that my just debts and funeral ex¬ 
penses be paid out of my estate, as soon after my decease 
as may be found convenient. 

ITEM II. I hereby nominate, constitute and appoint 
my dear granddaughter, Jessie Fields, as the Executrix of 
this my last will and testament. 

ITEM m. I hereby give and devise all of my estate 
of every nature whatsoever, real, personal and mixed, and 
wheresoever situate, and of which I may die seized and 
possessed to my dear grandchildren, Jessie Fields, Jean 
Norris and Lillian Grant, share and share alike, or to the 
survivor or survivors of them. 

IN WITNESS WHEREOF I have hereunto set my 
hand to this my last will and testament, on this 26th day 
of December, 1944. 

Harry Harrison 

SIGNED, PUBLISHED and DECLARED as and for 

his last will and testament by Harry Harrison, the above- 
named Testator, in the presence of us, who in his pres¬ 
ence and at his request and in the presence of each other, 
now subscribe our names as attesting witnesses. 

NAME ADDRESS 

Doris C. Laye, 4048 Alabama Ave., S. E., Wash., D. C. 
Signature illegible, 629 Tower Bldg., Wash., D. C. 
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STATEMENT OF QUESTIONS PRESENTED 

j 

In the opinion of the appellee the questions are: 

1. Whether plaintiffs below, beneficiaries under a will filed 

in the United States District Court for the District of Co¬ 
lumbia, said will being unproven and unprobated, them¬ 
selves not heirs at law or next of kin, are proper parties 
plaintiff in an attempted attack on a deed conveying away 
property made the possible subject matter of the will in 
general language devising all of “estate of every nature 
whatsoever, real, personal, and mixed, and wheresoever 
situate?” ! 

i 

2. Whether the intents of the parties to the marriage here 

involved were matrimonial or meretricious ? ! 

, , i 

3. Whether any fraud was perpetrated on the deceased by j 
the defendant below? 

4. Whether a common law marriage was created when j 
persons engaged in a ceremonial marriage at a time within j 
the prohibitive limits of a divorce decree which one of the j 
parties had obtained and where the parties continued to live i 
together and hold themselves out as man and wife after 
the removal of the impediment? 

! 

5. Whether property deeded to deceased and defendant j 
below as tenants by the entireties at a time, when parties j 
were not man and wife but who continued after the removal ! 

i 

of the impediment, to live and hold themselves out to the j 
public as man and wife, until the death of one of the parties, ! 
belonged to the survivor? 
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UNITED STATES COURT OF APPEALS 

Foe The District of Columbia Circuit 


No. 11,056 


Jean Elizabeth Norris, a minor, by her father and next 
friend, Thomas Preston Norris, et al., 
Appellants, 


Alice Adams Harrison, 
Appellee. 


Appeal from the United States District Court for the 

District of Columbia 


BRIEF FOR APPELLEE 


STATEMENT OF CASE 

It becomes necessary to restate the case in this, the appel¬ 
lee’s brief for the reason that the appellants’ statement not 
only simply recites such of the testimony as they consider 
favorable to them, but by italics purports to emphasize same 
rather than relate the case as developed by the testimony. 
The accuracy of the appellants ’ Statement is not challenged, 
but rather the one-sidedness or incompleteness thereof and 
this Statement where it does not overlap may be taken as 
supplementing the appellants’ “Statement of Case”. 

The plaintiffs below were named as the beneficiaries under 
a paper writing dated on the 26th day of December, 1944, 
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purporting to be the Last Will and Testament of Harry 
Harrison and bring this suit solely in the capacity of such 
beneficiaries to set aside a deed subsequently made by the 
said Harry Harrison and Alice Adams Harrison, whom he 
had thereafter married, to a straw person and a deed then 
executed reconveying the property back to the said parties 
as tenants by the entireties. This deed was dated March 12, 
1946. The defendant below married the decedent, on, to wit, 
the 26th day of February, 1946, after having obtained a di¬ 
vorce from a former husband, one Melvin Adams, through 
the Virginia Courts in a decree dated January 26,1946, she 
having been separated from him for approximately twenty 
years. The divorce decree carried a provision prohibiting re¬ 
marriage of either party within four (4) months of the date 
of said decree, or, to wit, to the approximate date of the 26th 
of May, 1946, and the said ceremonial marriage entered into 
by the defendant on the date of the 26th of February, 1946, 
occurred one month after the date of the said divorce decree 
and within the prohibited four (4) months period January 
26th to May 26th, 1946, during which said period neither 
party to the divorce action was legally free to remarry, under 
the prohibitory provision made a part of the aforesaid 
divorce decree. 

At the time of the ceremonial marriage between the de¬ 
fendant below and the decedent, she, the defendant, was 
about forty (40) years of age and decedent about seventy- 
seven (77). Decedent was blind in one eye (R. p. 19A), was 
able to read and write a little (R. p. 18A, 19A, 20A); at¬ 
tended in a large measure to his business affairs (R. p. 17A, 
18A, 19A, 20A); was able to do very little around the house 
but would clean the halls, (R. p. 20A). The defendant below 
was a woman of modest education, having gone only as far 
as the fifth grade (R. p. 23A), and both before and after 
marriage was kind and considerate of the deceased (R. p. 
17A, 18A, 19A) and the attentions of the parties were matri- 
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monial and not meretricious (Opinion of the Court, R. p. 
13A). 

Decedent, after the time of her marriage, assumed and 
took over the running of the household, administered to the 
decedent because of his disabilities, remained in constant 
employment and gave all of her earnings toward the acquisi¬ 
tion and maintenance of the home. (R. p. 22A). This situa¬ 
tion continued until the time of the decedent’s demise, ap¬ 
proximately two and one-half (2Ve) years. 

The testimony showed that the fact of the defendant ob¬ 
taining the Virginia decree of divorce was known to the 
decedent, as on or about the first or middle of January, 
1946, about a month prior to their marriage, the decedent 
gave the defendant a letter which the defendant opened and 
in the presence of the decedent and Jean Elizabeth Norris, 
one of the plaintiffs below, she stated ‘ ‘ Oh, my divorce soon 
will be coming through” (R. P. 19A). That decedent dis¬ 
closed to one of the plaintiffs, Jessie Vernon Fields, his in¬ 
tention to marry the defendant soon after she became a 
roomer in the home (R. p. 18A), and the testimony disclosed 
that the planning of the marriage was all done by the 
decedent, either personally or through Edna Umbles, mother 
of two of the plaintiffs below, at whose home the ceremony 
was performed (R. p. 20A, 23A). Defendant below stated 
that she was not desirous of getting married at the time 
that she did, although she had been advised that it was per¬ 
missible for her to get married when the divorce was ob¬ 
tained, but the deceased, and Edna Umbles insisted upon her 
getting married and she agreed. That Mr. Harrison, the 
deceased, got the license and that Mrs. Umbles secured 
the minister and her daughter arranged the wedding (R. p. 
20A, 21 A, 23A). Defendant stated that Mrs. Umbles read 
the divorce decree when she obtained same (R. p. 21A), 
which Mrs. Umbles denied (R. p. 20A). The transfer of 
the property in question to create a tenancy by the entireties 



was planned and carried out by the decedent, with the aid 
and assistance of Mrs. Ada Beatrice Offutt, a friend of the 
deceased, and only casually known by the defendant (R. p. 
23A); and that the steps taken and the inquiries made with 
respect to the placing of the name of the defendant on the 
decedent’s property were all matters regulated and con¬ 
trolled by the decedent. As an evidence of what his inten¬ 
tions were and as a probative showing of decedent’s desire 
that the title should be governed by a survivorship, there 
was offered in evidence a previous conveyance of the same 
property in question to a former wife, whom he had survived 
showing title taken in “Harry Harrison and Ida J. Harri¬ 
son, • • # in fee simple, as joint tenants. ” (R. pp. 36A, 37A). 

From the time of the taking of title, to the date of dece¬ 
dent’s death as a joint owner, and thereafter down to the 
present time as a survivor, the defendant has exercised un¬ 
interrupted control over the property. 

SUMMARY OF ARGUMENT 

1. The plaintiffs below were without legal capacity to 
bring the suit. 

2. The factual issues were resolved in the court below 
and the court made Findings of Fact, supported by an opin¬ 
ion and these matters, supported by substantial evidence, 
are not reviewable in an appellate court. 

3. The conclusion of law made by the court below that a 
common law relationship was created and existed between 
Harry Harrison and Alice Harrison and that as the surviv¬ 
ing tenant she was entitled to the real estate involved is le¬ 
gally and equitably sound. 

ARGUMENT 

L The plaintiffs below were without legal capacity to 
bring the suit. 

Who were the plaintiffs below? The record shows that 
the plaintiffs were step-grandchildren of the decedent and 
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were not heirs at law or next of kin, whose claim to the 
right to bring the suit was based solely on their having 
been respectively named as beneficiaries in a will which had 
been filed in the United States District Court for the District 
of Columbia, dated December 26,1944, filed August 5,1949, 
but never proven by the subscribing witnesses nor offered 
for probate and record. The court below expressed doubt 
as to their capacity to sue but passed over this and based its 
opinion on the more substantial ground, from the court’s 
point of view, of the failure of the plaintiffs to make out a 
case supportive of their contention. The point, however, is 
one which this court must pass upon for the reason that, if it 
determines same favorably to the appellee there is no need 
to move into the area of proof to which the appellants ad¬ 
dress themselves nor to pass upon the legal propositions 
which might be considered were there proper parties plain¬ 
tiff. It is to be first noted that although the appellants in 
their brief try to find precedent in the Webb and Kashoutv 
cases, commenting on the fact that in the instant case one of 
the plaintiffs is the nominated executrix under decedent’s 
will, (Appellant’s Brief, p. 11) the fact is that the suit is not 
brought by the executrix in any such representative capacity, 
but on the contrary the Complaint appearing on page “12” 
of the Appellants ’ Brief names the three plaintiffs and with 
respect to the said Jessie Vernon Fields, as to the others, 
specifically states that she sues in her “own right” and re¬ 
lies upon the allegation that the decedent bequeathed and 
devised all of his estate to the said plaintiffs (R. pp. 2A, 3A). 
There is consequently not the slighest right in these plain¬ 
tiffs, admittedly not heirs at law and next of kin, not stand¬ 
ing “in the shoes, place and stead ... of the decedent” as 
commented on by the Trial Judge; and not even pretending 
to rely upon the representative capacity of the executrix 
named in the unproven, unprobated will. One needs only to 
note the language in the cases of Ramsey v. Curtis , 86 U. S. 
App. D. C. and Kashouty v. Deep, 75 U. S. App. D. C. 259, to 
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see that these cases not only are not supportive of the theory 
of the appellants case but indeed may be taken as authority 
to the contrary. In the Ramsey v. Curtis case, the entire 
action as to original filing to cancel a deed on the ground of 
forgery and the attempted relief in the “Bill of Review”, 
was brought and urged by Ramsey and Wilson, in their ca¬ 
pacity as executors of the will of William E. Andrews. The 
reference to the Kashouty v. Deep case in this cause will 
show the holding in that case and will still further emphasize 
the impropriety of accepting the plaintiffs below as proper 
parties to this cause. In the Ramsey v. Curtis case, we find 
this language: 

“In Kashouty v. Deep, 1942, 75 U. S. App. D. C. 259, 
126 F. 2d 233 we construed Sec. 501 of Title 20 of the 
District of Columbia as not only permitting, but requir¬ 
ing, the presence of an executor as a plaintiff in an 
action of this nature. That decision, rendered prior to 
the filing of the present case, has not been overruled or 
modified, and certiorari was not sought. Andrews ’ ex¬ 
ecutors, therefore, were warranted in relying upon the 
Code provision, so construed, as direct statutory au¬ 
thority to institute an action to avoid the deed.” 

How much more important is the fact here determined 
where, as here, the will remains unproven and unprobated. 

The District of Columbia Code, Title 12, Section 403 (1940 
Edition) seems exclusively to put the right in executors to 
sue to protect the interest of, and for the benefit of persons 
interested in the estate, giving them expressly the power to 
“disaffirm, treat or void and resist all acts done—” as a 
result of fraud practiced upon the deceased. However, 
Title 20, Section 310 of the District of Columbia Code, 
demands that: 

“ • • • no executor named in a will shall, before let¬ 
ters testamentary are granted to him, have any power 
to dispose of any part of the estate of the deceased or 
to interfere therewith, further than is necessary to col¬ 
lect and preserve the same”. 
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Here, therefore, the bringing of this action by the appellants 
seems without footing. In Grade v. American Security and 
Trust Company, 51 App. D. C. 141, page 142, the court said: 

“ * • • by the law in almost all the States no instru¬ 
ment can be effective as a will until proved, no rights in 
relation to it, capable of being contested between parties 
can arise until preliminary probate has first been 
made. 'Ellis v. Davis, 109 U. S. 485, 3 Sup. Ct. 327, 
27 L. Ed. 1006 • • • ’ ” 

See also the following cases as supportive of this position, 
In re Purdys Estate, 54 So. 2nd 112 (1951), Ramsdell v. 
Bonser, 34 N. E. 2nd, 460 Daniel v. Finley, 194 S. W. 955, 
Sproiol v. Lockett, 33 So. 911, 109 La. 894, Pratt v. Har¬ 
greaves, 25 So. 658, 76 Miss. 955. Hence it would seem from 
the foregoing that these parties cannot rely upon a will as a 
“muniment of title and a medium of evidence”. Grade v. 
American Security and Trust Company, supra, citing Fitz¬ 
gerald v. Wynne, 1 D. C. App. 107, until the same has been 
offered to prove the due execution and contents thereof. 

II. The factual issues were resolved in the Court below 
and the Court made, Findings of Fact, supported by an 
Opinion and these matters, supported by substantial evi¬ 
dence, are not reviewable in an appellate Court. 

It is a well established rule of which due cognizance is taken 
that Findings of Fact shall not be set aside unless clearly 
erroneous, and due regard shall be given to the opportunity 
of the trial court to judge the credibility of the witnesses 
(Rules of Civil Procedure, Rule 52) (a). Appellants pay lit¬ 
tle regard to the Findings by the court that plaintiffs “failed 
to show that defendant was guilty of any fraud or misrepre¬ 
sentations either in connection with her marital relations 
with her deceased husband, Harry Harrison, or with regard 
to the deed which placed the title to the premises in ques¬ 
tion, 44 Hanover Street, in Harry Harrison and Alice Adams 
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Harrison as tenants by the entireties”. Can it be claimed 
that this Finding is clearly erroneous—obviously not; since 
there was abundant testimony to support the Finding and 
there was no evidence of any fraud knowingly perpetrated 
on the deceased by the defendant; but on the contrary, the 
evidence showed, as outlined in the Court’s .Opinion, that 
the intention of the parties were matrimonial and not mere¬ 
tricious. To what purpose then do the appellants include in 
their argument the statement “the evidence is insufficient 
in every respect to justify the finding for defendant”? Is 
this bland statement of counsel designed to overrule the 
Federal rule? But this court in a most recent pronounce¬ 
ment, February 13, 1951, has reaffirmed this rule. In the 
case of Santucci v. Pignatello, 88 U. S. App. D. C. 190, refer¬ 
ring to Findings of Fact made by the Trial Judge, said 
“These findings, not being clearly erroneous, should not be 
disturbed by this court. Rule 52 (a), Federal Rules of Civil 
Procedure, 28 TJ. S. C. A., Dykes Building Co. v. U. S. (1950), 
86 U. S. App. D. C. 297, 182 Fed. 2d 85, 87”. The expres¬ 
sions of appellants brief that “the finding for defendant is 
contrary to the evidence”; “the finding should have been 
for plaintiffs”; “the findings should be reversed” are un¬ 
supported legally; are gratuitous; and are without merit. 

m. The conclusion of law made by the court below that 
a common law relationship was created and existed between 
Harry Harrison and Alice Harrison when the impediment 
of the prohibitory period in which marriage could be had 
was removed; and that as the surviving tenant she was 
entitled to the real estate involved in this case, is legally 
and equitably sound and supported by the authorities in 
this jurisdiction. 

The forced position that the appellants take that a com¬ 
mon law marriage could not come into being under the cir¬ 
cumstances of the instance case is expressly repudiated by 


decisions in this jurisdiction; and the cases cited by the ap¬ 
pellants are neither in point nor persuasive. 

In a well reasoned decision, in the case of TJtterback v. 
Utterback, 71 Fed. Supp. 233, Judge Keeeh, of the United 
States District Court for the District of Columbia, laid down 
the principle controlling in this case in the following lan¬ 
guage: 

“While there are few decisions to the contrary, by 
far the great weight of authority supports the conclu¬ 
sion of Schouler on Marriage, Divorce and Separa¬ 
tion, Vol. 2, Sec. 1129, wherein it is stated: ‘Wliere a 
marriage entered into in good faith by one is void on 
account of a previous marriage of one of the parties, it 
may be validated by removal of the impediment, and 
the continued cohabitation of the parties 7 (citing cases) 
or as stated in Bishop in his Work on Marriage and 
Divorce, Volume I, page 970: ‘If the parties desire 
marriage, and do what they can to render their union 
matrimonial, although one is under a disability, their 
cohabitation thus matrimonially meant, will in matter of 
law make them husband and wife, from the moment 
when the disability is removed. 7 * * * 

“In light of the foregoing, therefore, plaintiffs 
prayers are each and all denied, the court decrees that 
while the ceremonial marriage of the parties was void 
under Title 16, Sec. 403 of D. C. Code, their continued 
cohabitation after the removal of the impediment con¬ 
stituted a valid common law marriage as of that mo¬ 
ment and such common law marriage continues to 
exist. 77 

There is in the instant case the factual finding by the court 
that the intentions of the parties were matrimonial and not 
meretricious; there is no question but that there was con¬ 
tinued cohabitation between the parties after the removal 
of the impediment; and as said by Judge Keech from the 
moment the impediment was removed (four months from 
the date of the Virginia divorce decree) a common law mar¬ 
riage came into being and continued until the time of Harry 
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Harrison’s death. All of the essentials of a common law 
marriage from then on existed and the Trial Judge so found. 
Under the hearing “Common Law Marriage, Words and 
Phrases”, Volume 8, gives the following essentials: “In 
order to constitute a ‘common law marriage’ there must 
be an agreement to become husband and wife, a living to¬ 
gether pursuant thereto as such and a holding out of each 
other to the public as husband and wife ’ ’. With such agree¬ 
ment being either expressed or implied, it is repeated that 
all of these essentials were there between the Harrisons. 

The whole weight of the appellants case seems to rest on 
the theory that no common-law marriage could be created 
in the instant case because Harry Harrison, during his life¬ 
time, did not know that the divorce decree which Alice Harri¬ 
son obtained contained the four-month prohibitory provis¬ 
ion. The theory is a fallacious one. It is first to be remem¬ 
bered that Alice Harrison testified that she was advised 
that “it was permissible for her to get married when the 
divorce was obtained” (R. p. 21A), and with regard to fraud 
charged against her as to her marital relations and with re¬ 
gard to the deed in question, the court below found as a fact 
“that in neither connection did she intentionally misrepre¬ 
sent any material fact nor conceal any material fact which 
she was charged with revealing”. (R. P. 10A). With these 
factors in mind the decision of this court, in the language of 
Justice Edgerton, in the case of Thomas v. Murphy, 71 U. S. 
App. D. C. 70, becomes applicable, and controlling: 

“Cases where, as here, one or both of the parties 
knew of the impediment, have sometimes been treated 
as exceptions to the general rule that the mere removal 
of the impediment, with continued cohabitation, results 
in a common-law marriage; on the theory that the orig¬ 
inal intent was meretricious, and evidence of a changed 
intent is therefore necessary. But the general rule, 
which finds a common-law marriage upon the removal 
of the impediment, has sometimes been applied though 
one or both of the parties knew of the impediment. Since 
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marriage is preferable to concubinage, this result seems 
socially sound. It is also logical. Where cohabitation 
was, at the outset, illicit from choice, because there was 
nothing to prevent a valid marriage, it is reasonable 
to require some evidence of a change of intention be¬ 
fore finding a marriage; but where, as in the present 
case, marriage at the outset was impossible, there is 
no good reason for demanding such a change. The in¬ 
tent of plaintiff’s parents may well have been as the 
declaration alleges that it was, matrimonial from the 
first, although one or both of them knew that this intent 
could not at first be realized. We intend much that we 
cannot achieve. It may be supposed “that the parties 
intended matrimony as soon as they lawfully could, and 
by their continued conduct after the removal of the im¬ 
pediment actually married by agreement (Italics 
ours.) 

Again, in the case of Parrella v. Parrella, 74 App. D. C. 
161, a case paralleling the instant case likewise arrives at 
the creation of a common-law marriage, although the com- j 
mon-law relationship was continued during a time when 
one of the spouses did not have knowledge of there being an 
impediment to the marriage, as it is expressly set forth that 
“there was no evidence to show that appellant had any ! 
knowledge of an impediment until his separation from ap¬ 
pellee in August, 1937; domestic infelicity and not knowl- | 
edge of a living spouse caused appellant to desert appellee, j 
at that time”. A more complete quotation from the Opinion j 
in this case, rendered by Justice Miller, will be revealing and j 
show its conclusive decision of the question here involved: j 

I 

“Appellant, as plaintiff in the District Court, saed 
for annulment of marriage between himself and ap- | 
pellee on the ground that she had a living spouse at the j 
time of the marriage of which annulment was sought. | 
Following the hearing of the lee Antonietta and one 
Thomas Scandone lived together as husband and wife j 
prior to 1924; in December, 1931, she married appel- j 
lant Antonio; the lapse of time and circumstances be- j 
tween 1924 and 1931 were such as to justify the belief 


that Thomas Scandone was dead; at the time of the 
marriage in 1931 she did not know there was an impedi¬ 
ment to her marriage; there was no evidence to show 
that appellant had any knowledge of an impediment 
until his separation from appellee in August, 1937; do¬ 
mestic infelicity and not knowledge of a living spouse 
caused appellant to desert appellee at that time: 
Thomas Scandone died, in New Jersey, during Feb¬ 
ruary, 1932; appellant and appellee lived together, in 
the District of Columbia, as husband and wife, after the 
removal of the impediment in 1932, and until August, 
1937; the intention of appellant and appellee was matri¬ 
monial and not meretricious. And, the District Court 
held that under the circumstances a common law mar¬ 
riage occurred between the parties by reason of their 
living together as husband and wife, following the re¬ 
moval of the impediment. We find no reason for dis¬ 
turbing either the findings, the conclusions drawn 
therefrom, or the decree denying appellant’s prayer for 
annulment of the marriage.” (Italics ours.) 

The per curiam opinion of this court is the case of Mc- 
Vicker v. McVicker, 76 U. S. App. D. C. 208, citing the two 
cases above quoted from, brings into focus the exact prob¬ 
lem faced in the instant case, and again negatives the prop¬ 
osition upon which plaintiffs purport to rely, stating spe¬ 
cifically that “the removal of an impediment while parties 
continue to live together as husband and wife gives rise to 
a common-law marriage.” With the previous authorities 
before us discounting the necessity of knowledge of either 
or both parties of the impediment, this case is on all-fours 
with the instant case and removes all vestige of defense 
of the appellants’ position. We quote the per curiam opin¬ 
ion in full: 

“This appeal is from a decree which dismissed appel¬ 
lant’s complaint for limited divorce, and granted ap¬ 
pellee’s cross complaint for annulment, on the ground 
that the marriage ceremony between the parties took 
place before the end of a six-month waiting period 
prescribed by a Virginia decree which had divorced 
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appellee from a former wife. We think the court erred. 
For, as it found, the parties “relying on said cere¬ 
monial marriage lived together as husband and wife in 
the District of Columbia for more than two years pre¬ 
ceding’ 7 the filing of appellant’s complaint. In this 
jurisdiction, “the removal of an impediment while part¬ 
ies continue to live together as husband and wife gives 
rise to a common-law marriage.” Thomas v. Murphy, 
71 App. D. C. 69,70,107 F. 2d 268. Parrella v. Parrella, 
74 App. D. C. 161,120 F. 2d 728. We need no consider 
questions of estoppel, laches, and waiver. 

“Reversed.” 

The only question remaining is the supporting of the 
Conclusion of Law of the court below that “the defendant, 
Alice Adams Harrison, as the surviving tenant, is entitled 
to the ownership of premises 44 Hanover Street, Northwest, 
District of Columbia (R. p. 11A). That the deceased, Harry 
Harrison, intended that Alice Harrison should take the 
property as a surviving tenant is evidenced by the manner 
in which the conveyance was accomplished, through the aid 
of his friend, Beatrice Offutt, with all directions emanating 
from him. (R. pp. 22A, 23A, 24A). The property was 
deeded to a straw and deeded back to the Harrisons, as man 
and wife, as tenants by the entireties. Admittedly, at the 
actual time of this conveyance a statutory impediment ex¬ 
isted for taking as tenants by the entireties, but this impedi¬ 
ment shortly was removed and the intent of the parties be¬ 
came operative. This whole subject is discussed in enlight¬ 
ening detail in the case of Mitchell v. Frederick, a Maryland 
case, 170 A. 733, 92 A. L. R. 1416. Quotations from the 
Opinion of Chief Justice Bond will show its applicability. 

“Whatever may be the proper description of the 
estates conveyed in those deeds, the intention to attach 
the right of survivorship is made clear, and is effec¬ 
tual • • • ” “The attempted marriage being void if the 
averments are proved, the conveyances questioned were 
made to two persons not man and wife. But to say that 
they were made to two persons with no relationship dif- 
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ferentiating them from any two strangers may be short¬ 
sighted. So far, at least, as the intention of the parties 
is to be sought as tending to fix the character or extent 
of the rights conveyed, the natural attitude toward each 
other of a man and a woman who have regarded them¬ 
selves as married might give ground for inference dif¬ 
ferent from that attaching to a gift or conveyance to 
persons who are not supposed to be married. The 
estate taken in such an ineffectual attempt to convey 
a tenancy by the entirety has been described both as a 
joint tenancy, with perhaps a majority of the courts 
undertaking to make the classification describing it as a 
tenancy in common.” • • • 

“The lawful intention of the parties, in short, is to be 
carried out, and they are not to be deprived of freedom 
to convey whatever they wish, in order to conform to 
one of the more usual forms and classifications of own¬ 
ership.’ J * * • 

“Intention may, of course, be ascertained from words 
and circumstances other than the most direct statement 
of it.” * * • 

“Reasoning from the normal attitude of married per¬ 
sons toward each other, the intention to establish a right 
of survivorship has been regarded as implicit in the 
placing of property in both names.” # * * 

“The most important incident of tenancy by the en¬ 
tireties is that the survivor of the marriage, whether the 
husband or the wife, is entitled to the whole, which right 
cannot be defeated by conveyance by the other to a 
stranger, as in the case of a joint tenancy, nor by sale 
under execution against the other.” • • • 

It is respectfully submitted that the decision of the court 
below on the merits of the propositions involved was emi¬ 
nently correct and that the doubt expressed by the court 
as to the legal capacity of the plaintiffs to bring the suit 
was well-grounded in that the plaintiffs were not proper 
parties plaintiff, the widow and surviving tenant of the de¬ 
ceased being Alice Harrison and the deceased being sur¬ 
vived by a sister, a brother, and a niece; (R. p. 23A) and 
the relationship of the plaintiffs, not heirs at law nor next 
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of kin, being only that of beneficiaries under an unproven, 
unprobated will, the terms of which had been nullified by 
the affirmative act of the decedent in creating a tenancy by 
the entireties with his wife. The Judgment of the lower 
court should be affirmed. 
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